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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 


In re Applications of : 
MONROEVILLE BROADCASTING Docket No. 14082 


COMPANY File No. BP-13840 
Monroeville, Pennsylvania Docket No. 14088 
MINERS BROADCASTING SERVICE, File No. BP-13855 

INC. (WMBA) 


Ambridge-Aliquippa, Pennsylvania 
For Construction Permits 
Appearances | 

Robert M. Booth, Jr. and John L. Tierney on behalf of Monroe- 
ville Broadcasting Company; Earl R. Stanley and Charles J. McKerns 
(Dow, Lohnes and Albertson) on behalf of Miners Broadcasting Serv- 
ice, Inc. (WMBA); and Richard M. Riehl and Larry Berkow on behalf 
of the Chief, Broadcast Bureau, Federal Communications Commis- 
sion. | 


INITIAL DECISION OF HEARING EXAMINER 
CHARLES J. FREDERICK 


Preliminary Statement 
1. This proceeding involves the mutually exclusive applications 


of Monroeville Broadcasting Company (hereafter, "Monroeville") for 
a new standard broadcast station to operate on the frequency of 1510 
kilocycles, with a power of 250 watts and daytime hours of operation 
in Monroeville, Pennsylvania, and of Miners Broadcasting Service, 
Inc. (hereafter, ''Miners" or "WMBA") for a construction permit to 
change the present facilities! of Station WMBA so as to operate on 
a frequency of 1510 kilocycles, with a power of 10 kilowatts, DA, and 
daytime hours of operation in Ambridge-Aliquippa, Pennsylvania. 

2. On April 25, 1961, these applications, together with a number 
of others, were designated for consolidated hearing (In Re WXEN, 


| 


> 


FCC 61-533; Mimeo No. 3302). In its hearing order the Commission 
found each of the applicants legally, technically and financially quali- 
fied to construct and operate a broadcast station, except as to the 
issues specified. The issues on which the hearing was to be held on 
these two applicants were as follows: 


IStation WMBA presently operates on a frequency of 1460 kilo- 
cycles, with a power of 500 watts, DA, and daytime hours of opera- 
tion. The station is presently licensed to serve Ambridge, Pennsyl- 
vania. 
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1. 'To determine the areas and populations which 
‘would receive primary service from each of 
‘the instant proposals, except the proposal of 
Station WMBA, Ambridge-Aliquippa, Pennsyl- 
‘vania, and the availability of other primary 
service to such areas and populations. 


2. To determine the areas and populations which 
“may be expected to gain or lose primary serv- 
ice from the proposed operation of Station WMBA 
‘and the availability of other primary service to 

such areas and populations. 


3.’ To determine the nature and extent of the inter- 
ference, if any, that each of the instant propo- 
| sals would cause to and receive from each 
| other and the interference that each of the in- 
stant proposals would receive from all other 
existing standard broadcast stations, the areas 
' and populations affected thereby, and the avail- 
ability of other primary service to the areas 
and populations affected by interference from 
any of the instant proposals. 
xx * 
5. To determine whether the interference received 
_ by each instant proposal from any of the other 
proposals herein and any existing stations would 
affect more than ten per cent of the population 
| within its normally protected primary service 
area in contravention of Section 3.28(c)(3) of the 


10. 


rr. 
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Commission Rules and, if so, whether circum- 
stances exist which would warrant a waiver of 
said Section. | 


To determine whether the instant proposals’ of 
Portage County Broadcasting Corporation and 
Miners Broadcasting Service, Inc. are consist- 
ent with the requirements of Section 3.30(b)' of 
the Commission Rules, to warrant an authoriza- 


tion for dual city operation. | 

* oe * | 
To determine, in light of their location and 
urban and industrial characteristics, and other 
relevant factors, whether Green Tree and Mon- 
roeville, Pennsylvania, are separate communi- 
ties with respect to Pittsburgh, Pennsylvania, 
for the purpose of Section 307(b) of the Com- 
munications Act of 1934, as amended. | 


| 
| 


[479] : 
To determine, in the light of Section 307(6) of 
the Communications Act of 1934, as amended, 
which of the instant proposals would best pro- 
vide a fair, efficient and equitable distribution 
of radio service. 


To determine, if Green Tree and ein 
are separate communities with respect to 
Pittsburgh, and if either Green Tree or Mon- 
roeville is selected as having the greater need 
for a new facility, whether the proposal of Car- 
negie Broadcasting Corporation will provide 
service to Green Tree or Monroeville. 


To determine, if (a) Green Tree, Monroeville 
and Pittsburgh are separate communities, 
and (b) Green Tree or Monroeville are deemed 
to have a greater need for the new facility ; 

(c) Carnegie Broadcasting Corporation will 
provide service to Green Tree and/or Monroe- 
ville, which of the proposals, Western Broad- 
casting Corporation, Monroeville Broadcasting 
Company or Carnegie Broadcasting Corpora- 


| 
| 


13. 
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tion would better serve the public interest, con- 
venience and necessity in the light of the evi- 
dence adduced under the issues herein and the 
record made with respect to the significant dif- 
ferences between the said applicants as to: 


_(@) The background and experience of 
each having a bearing on the appli- 
cant's ability to own and operate its 
proposed station. 


| (0) The proposals of each of the appli- 
| cants with respect to the management 
and operation of the proposed station. 


(ce) The programming service proposed in 
each of the said applications. 


To determine, if Green Tree and Monroeville 
are found not to be separate communities, 
whether the proposals therefor will provide 


service to Pittsburgh. 
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To determine, if (a) Green Tree and/or Monroe- 
ville are not separate communities and (b) the 
proposals for Green Tree and Monroeville pro- 
vide service to Pittsburgh and (c) Pittsburgh is 
determined to have the greater need for the new 


facility, which of the proposals of Western Broad- 


casting Corporation or Monroeville Broadcasting 
Company or Carnegie Broadcasting Corporation 


would better serve the public interest, convenience 


and necessity in the light of the evidence adduced 


under the issues herein and the record made with 
respect to the significant differences between the 


said applicants as to: 


(a) The background and experience of 
each having a bearing on the appli- 
cant’s ability to own and operate its 
proposed station. 


(b) The proposals of each of the appli- 
cants with respect to the management 
and operation of the proposed station. 
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(c) The programming service proposed 
in each of the said applications. 
**K * 
16. To determine, in the light of the evidence atiduced 
pursuant to the foregoing issues which, if any, of 
the instant applications should be granted. 


3. Subsequently on November 20, 1961, in coin a petition 
to enlarge issues filed by Carnegie Broadcasting Corporation, (then 


an applicant for a new station in Pittsburgh, Pennsylvania, and here- 
after referred to as Carnegie) the Commission (In re Kent-Ravenna 
Broadcasting Company, FCC 61-1350; Mimeo No. 12092) deleted is- 
sues 9, 11, 12, 13, 14, 15 and 16; redesignated issue 10 as issue 7; 
redesignated issue 17 as issue 12 and added the following issues: 


10. To determine whether considerations with re- 
spect to Section 307(b) of the Communications 
Act of 1934, as amended, are applicable to ithe 
instant proceeding, and, if so, whether a choice 
between the applications herein can be reason— 
ably based thereon, and, if so, whether a grant 
of one or the other of the applicants would pro- 
vide the more fair, efficient and equitable dis- 
tribution of radio service. 
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Il. To determine, in the event that it is concluded 
that a choice between the instant applications 
cannot be made on considerations relating to 
Section 307(b), which of the operations pro- 
posed in the above-captioned applications would 
better serve the public interest in the light of 
the evidence adduced pursuant to the foregoing 
issues and the record made with respect to the 
significant differences between the sppicate 
as to: 


(a) The background and experience of | 
each having a bearing on the appli-' 
cant's ability to own and operate the 
proposed station; 


6 
(ob) The proposals of each of the instant 
applicants with respect to the manage- 
ment and operation of the proposed sta- 
tion; 
(c) The programming service proposed by 
each of the instant applications. 

4. In taking the above-described action, the Commission in sub- 
stance held that discretion to hear evidence on various issues sub- 
sidiary to the basic 307(b) determination was vested in the Hearing 
Examiner under the so-called "standard" 307(b) issue (here issue 
No. 7 as redesignated) and no separate, subsidiary issues were re- 
quired. The Commission also held that if a decisive preference could 
not be granted under the 307(b) issue, then resort would be had to the 
standard comparative issues.” 

5. Following their designation for hearing, these applications 
were divided into groups at a prehearing engineering conference held 
June 19, 1961. Two other applications were grouped with the WMBA 
and Monroeville proposals. These were the applications of Petty 
Durwood Johnson, trading as Radio Trumbull, for a new standard 
broadcast station in Niles, Ohio (Docket No. 14081, File No. BP- 
13836) which was dismissed with prejudice on April 2, 1962, and 
Carnegie Broadcasting Corporation for a new standard broadcast 
station in Pittsburgh, Pennsylvania (Docket No. 14087, File No. BP- 
13850) which was dissmised May 8, 1962. 


2While a contingent comparative issue was present in the instant 
case, counsel for Miners and Monroeville have agreed, with counsel 
for the Broadcast Bureau and Examiner Huntting acquiescing, that a 
decisive preference could most probably be granted under the 307(b) 
issue and, accordingly, neither applicant so far has presented any 
evidence under the contingent comparative issue. 
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6. Hearings in this proceeding were held on March 20, 1962, at 
which engineering testimony was offered, and on May 23-25, 1962, 
at which nontechnical testimony was taken. The hearing was then 
continued until October 15, 1962. | 

7. On July 9, 1962, because of the heavy workload of the original 
Examiner, the Commission with the consent of all the parties reas- 
signed the matter to Hearing Examiner Charles J. Frederick to com- 
plete the hearing and prepare an Initial Decision. A further prehear- 
ing conference was held before Examiner Frederick on July 13, 1962, 
and the further hearing was held on July 17, 1962. On this latter date, 
the record was closed. The Examiner directed that Findings of Fact 
be submitted not later thanSpetember 10, 1962, and replies by Septem- 
ber 24, 1962. Subsequently, in response to petitions by Monroeville 
Broadcasting Company and counsel for the Broadcast Bureau, the date 
for filing findings was extended to October 8, 1962, and the date for 
the filing of replies to October 15, 1962. 

Fin s of Fact 

Monroeville Broadcasting Company, Monroeville, Pemnylvania 

(Req: 1510 Kc. 250 W, D, Class I) : 

8. Monroeville, Pennsylvania is a borough having a population 
of 22 446.° It is located in Allegheny County where 1,628,587 per- 
sons reside. It lies 3.5 miles east of Pittsburgh at the closest lim- 
its and is a part of the Pittsburgh Urbanized Area which has @ popu- 
lation of 1,804,400. No standard broadcast stations are Seay 
assigned to Monroeville. 

9. Based on an effective field of 95 mv/m and on ground con- 
ductivity values for the area taken from Fig. M-3 of the Rules, the 
coverage of Monroeville's proposed operation is as follows: 


Contour (mv/m Population Area (sg. mi.) 
2.0 331,700 218 
0.5 f@mormally pro- 

tected) 612,500 770 


No interference is received within the normally protected contour 
from existing stations. 


3an populations herein are taken from 1960 U.S. Census data. 
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10. Stations WJHB, WPIT, WWSW, KDKA, WRYT, WJAS, KQV, 
WEDO, WAVL and WYRE provide primary service (0.5 mv/m or 
greater) to all of the rural areas within the proposed primary serv- 
ice area. 

11. Stations KDKA, WPIT, WWSW, WRYT, WAMO, KQV, WJAS 
and WYRV, all in Pittsburgh, WEDO and WPQR, McKeesport, Penn- 
sylvania, WLOA, Braddock, Pennsylvania, WKPA, New Kensington, 
Pennsyivania, WHJB,Greensburg, Pennsylvania, andWAVL, Apollo, 
Pennsylvania provide primary servide (2.0 mv/m or greater) to the 
borough of Monroeville. The proposed 2.0 mv/m contour includes 
about one-third of the area of Pittsburgh. From I1 to 14 stations 
serve the urban areas proposed to be served. 

12. The Monroeville proposal is mutually exclusive with the 
proposal of Station WMBA herein. The Monroeville proposal does 
not involve objectionable interference with any other proposals here- 
in or with any existing standard broadcast stations. 

13. Monroeville has a Mayor-Council form of government with 
a borough manager. It has a paid police department and six volun- 
teer fire companies. It has its own water company. 

14. Between 1950 and 1960 the Monroeville population increased 
by 14,571 persons (186%). During this same period dwellings in- 


9 | 
creased from 2,085to6,204. To serve the educational needs of Mon- 
roeville, there are 9 elementary and 3 secondary public schools in 
the borough as well as one parochial school with a second under con- 
struction. There are numerous churches in Monroeville serving the 
community's religious needs. | 

15. The principal business areas in Monroeville are in the 
Miracle Mile and Parkway Shopping Centers. Power and gas com- 
panies serve Monroeville but do not have local offices in the city. 
Telephone service is provided by the Bell Telephone Company of 
Pennsylvania and the General Telephone Company whose | services 
are interconnected. 

16. Monroeville is situated between 5.3 and7.5 road miles from 
the Pittsburgh city limits on Route 22. However, the communities 
of Wilkins, Churchill, Wilkensburg, Edgewood, and Braddock Hills 
are between Monroeville and Pittsburgh along this highway. Route 
22 is the most direct route between Monroeville and Pittsburgh. 
Monroeville is characterized by its Chamber of Commerce as the 
Gateway to Pittsburgh. : 

17. Many Monroeville residents work in the Westinghouse 
Plant in East Pittsburgh as well as other industries located in or 
near Pittsburgh. Principal industries in Monroeville are plants en- 
gaged in the manufacture of aluminum extrusions and steel and dis- 
tribution and research facilities which represent the electronics, 
coal, glass, and steel industries. i 

| 

[484] : 

Miners Broadcasting Service, Inc. (WMBA), Ambridge— 
Aliquippa, Pennsylvania 


(Has: 1460 Kc, 500 W, DA-D, Class III (Ambridge); 
Req: 1510 Kc, 10 Kw, DA-D, Class Il (Ambridge i 
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18. Ambridge and Aliquippa are boroughs with populations of 
13,865 and 26,369, respectively. Both are located in the Pittsburgh 
Urbanized Area (pop. 1,504,400) and in Beaver County (pop. 206,- 
948). The two communities are contiguous toeach other. Ambridge 
lies some 10.5 miles northwest of Pittsburgh at the closest limits 
and Aliquippa lies some 12 miles therefrom in the same direction. 
Station WMBA is the only station in Ambridge and none is assigned 
to Aliquippa. 

19. Based on radiation values from the measured directional 
antenna pattern of the present operation of Station WMBA, and on 
radiation values from the proposed directional antemna pattern, em- 
ploying conductivity values from the measurements and from Fig. 
M-3 beyond the measured data, the coverage is as follows: 


Present Proposed 
Coatour (mv/m) i Population Area (sq. mile) Population Area - mi. 
2.0 ! 177,000 230 1,394,100* $50 
0.5 (normally protected) 272.200 350 1,933,000 3,510 
Interference from WPVL 15. 137(16.17) 

& WBNS ' 6.7% (16.1%) ~ = eer 
Interference from WOHI 7 ,600(( 739%) 22(0.6%) 
Present interference¢free 256,500 713 
Proposed interference-free 1,945,400 3,488 
Additional interference from 

BP 13545, Kent-Ravemma, 

Obio 8 ,900(0.46%) 96(2.07) 
Interference-free if BP- 

13845 granted | 1,936,500 3,392 


20. Operating as proposed, Station WMBA would not lose any of 
its present service area and would extend its primary service to an 
additional 1,688,800 persons in an area of 2,775 square miles. The 
gain would be reduced to 1,679,900 persons in an area of 2,679 square 
miles if the application at Kent-Ravenna, Ohio (BP-13845), which was 
previously severed, is granted. 
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21. Stations WKBN, WPIT, KDKA provide primary service (0.5 
mv/m or greater) to all of the rural area within the proposed gain 
area; WWVA serves 75-100% thereof; WCNG, WMBS, WEDO, WAMO, 
WAVL, WWSW, WEEP, KYW, WKPA, WBVP, WRYT, WJAS, WMCK, 
KQV, 50-75%; WHJB, WHLO, WISR, WPIC, WESA, WBBW, WKST, 
WFMJ, WLOA, 25-50%; and WJW, WCNS, WBUT, WGAR, WOMP, 
WCVI, WACB, WHHH, WJPA, WFAR, WHBC, WTQA, woul, WHOT, 
WSHH, WANB, WZUM, less than 25%. A minimum of 14 and a maxi- 
mum of 25 stations provide such service to any one part thereof. 


4Ten per cent of the population of cities over 10,000 population 
that would not receive a 10 mv/m signal (79,000 persons in this in- 
stance) were deducted on the assumption that these SE resided 
within business areas requiring such a signal. 
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| 
22. Most of the gain would occur in the Pittsburgh Urbanized 
Area and in Allegheny County. Some would also result to the north- 
west of Ambridge and Aliquippa. The proposed 2.0 mv/m contour 
would include 98% of the population of the city of Pittsburgh whereas 
the present 2.0 mv/m contour does not reach Pittsburgh. Stations 
KDKA and WPIT, Pittsburgh, Pennsylvania provide a signal of at 
least 2 mv/m to all of the urban gain areas. A minimum of 4 and 
a maximum of 14 stations provide primary service (2 10 mv/m 
or greater) to any one part of the urban gain areas. From 5 to 7 sta- 
tions provide such service to the boroughs of Ambridge-Aliquippa. 
23. Although Station WMBA is now assigned to Ambridge, it 
places a signal of at least 10 mv/m over all of the borough of Ali- 
quippa. The present 25 mv/m contour does not include any portion 
of the main business area but does include a small portion of the in- 
dustrial area of Aliquippa. The proposed 25 mv/m contour would 
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cover most of the borough of Aliquippa. Station KDKA, Pittsburgh, 
Pennsylvania provides a signal of at least 10 mv/m to both Ambridge 
and Aliquippa. Station WPIT, Pittsburgh, Pennsylvania provides such 
a signal to Ambridge but not to the Aliquippa business area. 

24. The WMBA proposal is mutually exclusive with the Monroe- 
ville proposal herein as previously noted. Other than already noted, 
proposed Station WMBA will not involve objectionable interference 
with any other proposals or existing stations. 

25. Ambridge and Aliquippa both have Mayor-Council forms of 
government. Both have mixed full time and volunteer fire depart- 
ments and well—manned police forces. Each community has its own 
library and water and sewage systems. 

26. Aliquippa has 9 elementary, 1 Junior High and I Senior 
High public schools as well as two parochial schools providing in- 
struction through the eighth grade. Ambridge has 7 elementary and 
a combined Junior and Senior High in its public school system and, 
in addition, has 4 elementary and one senior high parochial schools. 

27. From 1950 to 1960, the Aliquippa population has increased 
from 26,132 to 26,369 while the Ambridge population decreased from 
16,429 to 13,865. Neither community nor the area has been desig- 
nated to be one of chronic unemployment or in need of assistance, 
and business is presently on a "fairly good” level. While Aliquippa 
is twice the size of Ambridge each community has approximately the 
same number of retail businesses. Ambridge retail sales exceeded 
those of Aliquippa by3 million dollars in 1958 ($37 million as against 
$34 million). Manufacturing plants related to the steel industry are 
the principal employers in both communities. 

28. These communities are located less than two miles from 
each other on opposite banks of the Ohio River. There is a bridge 
connecting Ambridge and Aliquippa and there is a daily interchange 
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| 
| 


of residents from one community to the other because of their re- 
spective places of employment. ! 


| 
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The ethnic background of the people in these communities is similar, 
each community having substantial numbers of Italians, Polish, Aus- 
trians, Hungarians, Yugoslavs, Czechs, Russians, and Greeks. 

29. Each community has a considerable number of civic, so- 
cial, and religious organizations serving its needs. | 

30. Dual-City Designation: WMBA presently broadcasts public 
service announcements on behalf of Aliquippa charitable, religious, 
fraternal, and civic organizations and in the past has broadcast gradu- 
ation exercises from the Aliquippa High School, and also Aliquippa 
High School and Little League baseball games. The public service 
announcements are pretaped, usually by members of the organiza- 
tion involved, and subsequently broadcast on a rotation basis so that 
each such announcement is used more than once. Aliquippa baseball 
games have been broadcast by remote pickup and telephone line con- 
nection. Some of these games were played outside Aliquippa. 

31. In addition, various religious programs such as live Sun- 
day church services, morning devotionals, and evening prayers have 
been broadcast by WMBA from Aliquippa churches and by ministers 
with congregations in Aliquippa. Assignments for all of these pro- 
grams are made by the radio committee of the Ambridge, Aliquippa, 
Sewickley, and Coraopolis ministerial associations with WMBA not 
participating in the selection of either churches or ministers. The 
Sunday church services are live remote broadcasts with telephone 
line connections. The evening prayers are pretaped and used more 


than once. The morning devotionals are usually live! broadcasts 
| 
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from the WMBA studios but have been pretaped for the convenience 
of the ministers. 

32. While some members of the various Aliquippa groups have 
complained about the inconvenience of coming to Ambridge to record 
their announcements. none of the Aliquippa service organizations 
have declined to make use of the WMBA facilities because of such 
inconvenience. 

33. Written testimony as to WMBA's proposed programming 
was received in evidence with Mr. Maguire testifying in support of 
these exhibits. When asked to point out the changes in the proposed 
programming from that presently being broadcast he responded, in 
effect, that many of the programs proposed were similar to those 
presently being broadcast. However, from Aliquippa's point of view 
the content of these programs will be augmented. Aside from the 
general statement that a substantial portion of the programs proposed 
will originate in Ambridge and Aliquippa, WMBA has no definite plan 
as to which programs, or on what days, they will originate in either 
city. Only two new programs, March Time and Religious Varieties, 
are proposed. Two additional programs, Community Problems and 
Orthodox Church Services, occasionally broadcast now, are plamed 
on 2 regular basis. 
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34. WMBA's position is that WMBA must get more closely iden- 
tified with Aliquippa from an economic, or sales, point of view. Yet, 
there has been insufficient revenue to staff the station to provide the 
service necessary for identification with Aliquippa. WMBA's pres- 
ent sales staff does not spend as much time in Aliquippa as it does 
in Ambridge. Its present staff and facilities are inadequate to exploit 
and establish consistent news sources in Aliquippa. Likewise, the 


15 


station is unable to give educational, civic, and charitable organiza- 
tions in Aliquippa the same attention as is given to similar Ambridge 
groups. WMBA has never had auxiliary studios in Aliquippa. 

35. While WMBA is prepared to increase its operating expenses 
by $25,000 for studios and staff in Aliquippa in the event its proposal 
is granted in order fully to exploit the Aliquippa market, it will not 
do so if this application is denied. Several potential Aliquippa adver- 
tisers have refused to buy time on WMBA because it is an Ambridge 
station. However, they would advertise if it were an Aliquippa sta- 
tion. The particular clients referred to (in testimony) haye allatone 
time or another advertised on WMBA. Two who have never ad- 
vertised on WMBA, Dairy Queen and Pittsburgh Mercantile, in- 
dicated that if WMBA were an Aliquippa station they would recom- 
mend the station as an advertising medium. 

36. Miners states that an Aliquippa identification would be a 
factor in increasing the number of Aliquippa listeners to WMBA 
“because if we had the identification, and if connected with the iden- 
tification we had an improved technical signal to at least the mini- 
mum point that the Commission requires for identification, and if we 
had the studio and staff that would go with the identification, and the 
signal, that we would have more listeners because we would have 
more time, for example, to gather Aliquippa news in detail. We 
would have more time to devote to Aliquippa public service organi- 
zations." | 

37. Miners' annual revenues and expenses for the years 1958 
through 1961 are as follows: 


1961 82,846.00 95,109 


Revenues Expenses : 

1958 $78,188.00 $115,020 | 
1959 81,311.00 101,070 i 
1960 76,598.00 99,120 | 
| 
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Conclusions 

l. Two applications are involved in this proceeding. Monroe- 
ville Broadcasting Company proposes a new Class II station at Mon- 
roeville, Pennsylvania on 1510 kilocycles with 250 watts power, day- 
time only. Miners Broadcasting Service, Inc. proposes to change 
the present facility of Station WMBA now operating as a Class II sta- 
tion at Ambridge, Pennsylvania on 1460 kilocycles with 500 watts 
power, daytime only, directionalized to a Class I station at Am- 
bridge-Aliquippa, Pennyslvania on 1510 kilocycles with 10 kilowatts 
power, daytime only, directionalized. The two applications are mu- 
tually exclusive. 

2. Monroeville will neither cause nor receive interference 
from any pending proposal or existing station. WMBA, while re- 
ceiving interference affecting 0.85% of its population in the worst 
possible circumstance, will not cause interference to any pending 
proposal or existing station. Thus, it is clear that neither proposal 
will contravene the provisions of Section 3.28(d)(3) of the Rules. 
Consequently, the only issues remaining for determination are 
whether WMBA has satisfied the requirements of Section 3.30(6) of 
the Rules regarding dual-city designation, and, in the event this pro- 
vision is satisfied by WMBA, to determine which of these proposals 
should be granted under the mandate of Section 307(b) of the Com- 
munications Act of 1934, as amended. 

3. Dual-City Designation: Section 3.30 of the Commission's 
Rules deals with the station location and program origination of 
standard broadcast stations. Briefly stated, Subsection (a) of the 
Rule provides that each station will be licensed to serve primarily 
a particular city, town, political subdivision, or community which 
will be specified in the station license. It also specifies the mini- 
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mum amount of programming which the station is required to orig- 
inate from the main studio or from the other studios or remote 
points situated in the place where the station is located. Subsection 
(o) of the Rule is in the nature of an exception to subparagraph (a) 
and varies certain of its provisions, including a relaxation of the 
local program origination requirement, as will be noted by a read- 
ing of the subsection, which provides as follows: 


"(b) Station will be licensed to serve 
more than one city, town, political subdivision, 
or community only where a satisfactory show- 
ing is made that each such place meets all the | 
requirements of the rules and regulations of | 
this subpart with respect to the location of main 
studios; that the station can and will originate a 
substantial number of local live programs from 
each such place; and that the requirements as to 
origination of programs contained in paragraph 
(a) of this section would place an unreasonable 
burden on the station if it were licensed to serve 
only | 


[489] | 
one city, town, political subdivision, or commu- 
nity. A station licensed to serve more than one 
place shall be considered to be located in and; 
shall maintain main studios in each such place. 
With respect to such station the requirements 
as to origination of programs contained in para- 
graph (a) of this section shall be satisfied by | 
the origination of programs from any or all of 
the main studios or from other studios and re- 
mote points situated in any or all of the places 
in which the main studios are located." (Em- 
phasis added). | 


| 
From the Findings, supra, it is clear that WMBA will satisfy the 
technical provisions of this section, i.e., main studios in each city, 
required signal strength over both communities, and the origina- 
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tion of a substantial number of local live programs from each such 
place. Thus the only question to be resolved under this section is 
whether continuing the assignment of WMBA to Ambridge only would 
place an unreasonable burden on the station. 

+. The meaning of “unreasonable burden" as embodied in this 
section was set forth by the Commission in the following language:? 


"*** We also recognize that certain stations 
located in rural areas or in very small towns or 
cities may not have a sufficient base of operations 
to support them properly from an economic or pro- 
gram point of view and we recognize the necessity 
of permitting such stations to originate a substantial 
portion of their programs at remote points. We have 
accordingly revised the proposed rule to provide that 
where a proper showing is made a station may receive 
a license to serve more than one city, town, or other 
political subdivision and may utilize both or all such 
cities or towns for program origination for the pur- 
pose of meeting the requirements of the rule. ***" 


Thus, in order for WMBA to satisfy this provision it must establish 
that either the economic or programming base or both upon which it 
presently operates are inadequate to support the station properly. 


tReport and Order, In the Matter of the Promulgation of Rules 
and Regulations Concerning the Origination Point of Programs of 


Standard and FM Broadcast Station, Docket No. 8747, 1 RR 91:465, 
- There was one subsequent amendment which incorporated the 
word “community” into the Rule. 
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>. On the programming aspect of this question the record is 
quite clear that the programming base for WMBA as presently li- 
censed is not inadequate. It is true that WMBA does utilize Ali- 
quippa civic, fraternal, and religious organizations as program 
sources, however, the WMBA studios are less than two miles from 
downtown Aliquippa which makes them readily accessible. Further, 
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| 
| 
| 
| 


WMBA pretapes nearly all of its public service programming in- 
volving public participation and thus does not have the problem of 
having participants at the studio at a precise time in order to meet 
a programming schedule. Finally, while there is some evidence of 
complaints by public participants because of inconvenience, the rec- 
ord is clear that no Aliquippa organizations have refused to accept 
the services provided by WMBA on this basis. : 

6. The economic aspect of this question turns solely upon a 
determination that the source of revenue for the station is inade- 
quate to support it properly. Thus, the fact that a station may have 
suffered losses in its past operation does not become relevant until 
it is first established that these losses result solely for an inade- 
quate number of revenue sources in the station's service area.” 

7. There was testimony that several Aliquippa merchants had 
rejected advertising proposals by WMBA because it was an Ambridge 
station and indications from these same merchants that they would 
increase their advertising over WMBA if it was an Aliquippa station. 
However, it was admitted by the WMBA principals who testified that 
their present staff was inadequate properly to exploit Aliquippa news 
sources and the activities of the various civic organizations and fur- 
ther that such exploitation was necessary in order to identify closely 
the station with Aliquippa. Thus, the conclusion is inescapable that 
the revenue sources are available to WMBA in Aliquippa if that mar- 
ket is properly developed. Further, WMBA as licensed serves all of 
Aliquippa with a signal of at least 10 mv/m and thus no question can 
be raised as to the adequacy of the technical service provided. 

8. Additionally, it should be noted that WMBA's operating ex- 
penses have ranged between $115,020 in 1958 and $95,109 in 1961. 
While on this bare showing we cannot conclude that WMBA has been 
operated inefficiently, on the other hand, considering the size of the 
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station and its market, these operating expenses cannot support a 
conclusion that WMBA is an efficient operation. 

9. On the basis of the record in this case, it is clear that 
WMBA has adequate programming sources and further, that WMBA 
has not established affirmatively that its market does not have suf- 
ficient revenue sources to sustain it. Aliquippa, less than two miles 
away, is presently in the heart of the WMBA market. 

over the objection of the Broadcast Bureau evidence was ad- 
mitted showing that WMBA had suffered losses in excess of $90,000 
since it commenced operation in 1958. WMBA, however, offered no 
ah affirmative evidence tending to establish the reason for these 
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10. In this case WMBA has sought to avail itself of a Rule 
promulgated for the specific purpose of providing small rural com- 
munities with local radio outlets they could not otherwise hope to 
have. Neither Ambridge with 13,000 people nor Aliquippa with 26,000 
people, both located within the Pittsburgh Urbanized Area, can be 
characterized by any stretch of the imagination as small rural com- 
munities. Thus, WMBA has sought to avail itself of the provisions 
of a rule in 2 situation where it was not intended to apply. By so do- 
ing, it has voluntarily accepted a burden of proof which this record 
establishes it could not meet. Therefore, it is concluded that WMBA 
has failed to comply with the provisions of Section 3.30(b) of the 
Rules and its application consequently must be denied. 

11. Although the facts in this proceeding do not justify Miners' 
attempt to gain a 307(b) advantage by proposing dual-city operation 
(even if it had been established that dual-city designation should be 
permitted) Monroeville would still be entitled to a grant pursuant to 
Section 307 (b) of the Communications Act. The Commission, when it 
revised the above-quoted 307(b) issue, FCC 61-1350, 22 RR 605, at 
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para. 6, noted that a standard broadcast station fulfills two functions. 
It provides a signal over a given area — "the reception service," 
and it serves as a local outlet for self-expression to the community 
where the station is assigned — "the transmission service." Cf. 
also Hershey Broadcasting Company, Inc., FCC 62-558, released 
May 25, 1962. | 

12. The reception aspects of the two proposals in this proceed- 

ing are not of decisional significance since (1) the persons within 
Monroeville's gain area receive at least 10 other services; and (2) 
the persons in the gain area of the Ambridge-Aliquippa proposal 
receive a minimum of 14 services and a maximum of 25 services. 
Therefore, the transmission aspects of these proposals becomes 
the decisive 307(b) factor. Ambridge is a community in Pennsyl- 
vania which has a population of 13,865 and already has a local out- 
let — Station WMBA operating on 1460 kc, with 500 watts, DA-D, 
Class Il. While Aliquippa, Pennsylvania, a community with @ pop- 
ulation of 26,369 does not have its own station, it is clear from the 
findings that many, if not all, of its local needs for self-expression 
are being served by Station WMBA in nearby Ambridge. Monroe- 
ville, Pennsylvania, on the other hand, with a growing population of 
22,446 has no local station and thus none of its transmission needs 
are now being met. A fair, efficient, and equitable distribution of 
radio service pursuant to the requirements of Section 307 (b) of the 
Act therefore requires that the application for Monroeville be 


granted. 
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| 
Accordingly, IT IS ORDERED, this 13th day of November, 1962, 


that unless an appeal from this Initial Decision is taken by a party 
or the Commission reviews the Initial Decision on its own motion 


>> 


in accordance with the provisions of Section 1.153 of the Rules, the 
application of Monroeville Broadcasting Company for a new stand- 
ard broadcast station to operate on the frequency of 1510 kilocycles, 


with a power of 250 watts and daytime hours of operation in Monroe- 
Ville, Pennsylvania, BE GRANTED, and the application of Miners 
Broadcasting Service, Inc. for a construction permit to change the 
present facilities of Station WMBA so as to operate on a frequency 
of 1510 kilocycles, with a power of 10 kilowatts, DA, and daytime 
hours of operation in Ambridge-Aliquippa, Pennsylvania BE DE- 
NIED. 

/s/ Charles J. Frederick 

Hearing Examiner 


Federal Communications 
Commission 


Released: November 14, 1962 

and effective 50 days thereafter, 
subject to the provisions of the 
Rule [1.153] cited in the ordering 
clause above. Exceptions, if any, 
must be filed within 30 days of the 
release date unless an extension is 
duly granted. 
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{Caption Omitted in Printing] 
Appearances 
Robert M. Booth, Jr. and John I. Tierney on behalf of Monroe- 
ville Broadcasting Company; Earl R. Stanley and Charles J. Mc- 
Kerns (Dow, Lohnes and Albertson) on behalf of Miners Broad- 
casting Service, Inc. (WMBA); and Richard M. Riehl, Larry Berkow, 
and Joseph A. Marino on behalf of the Chief, Broadcast Bureau, 
Federal Communications Commission. 
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DECISION | 


By the Commission: Commissioners Hyde and Bartley absent; 
Commissioner Cox not participating. 


1. This proceeding involves the mutually exclusive applica- 
tions of (a) Monroeville Broadcasting Company (hereinafter Mon- 
roeville) for a construction permit to operate a new Class I stand- 
ard broadcast station on the frequency of 1510 ke with 250 watts 
power, daytime-only, utilizing a non-directional antenna at Monroe- 
ville, Pennsylvania; and (b) Miners Broadcasting Service, Inc. 
(WMBA), (hereinafter WMBA) which presently operates a Class Il 
standard broadcast station, daytime-only, on the frequency of 1460 
ke, with 500 watts power, utilizing a directional antenna at Ambridge, 
Pennsylvania, for a construction permit to operate a Class I stand- 
ard broadcast station, daytime-only, on the frequency of 1510 ke, 
with 10,000 watts power, utilizing a directional antenna, with dual- 
city identification at Ambridge-Aliquippa, Pennsylvania. Although 
WMBA is presently located in Ambridge, neither Aliquippa nor 
Monroeville has any standard broadcast facility within its bound- 
aries at this time. By Initial Decision, released November 14, 1962 
(FCC 62D-91), Hearing Examiner Charles J. Frederick would grant 
the Monroeville application and deny the WMBA application. Ex- 
ceptions to the Initial Decision were filed by WMBA, and the Com- 
mission, en banc, heard oral argument in this proceeding on July 
1, 1963. We have considered the Initial Decision in the light of the 
exceptions and the oral argument, and, with the modifications set 
forth below and noted in the Appendix, we adopt the Initial Decision. 
We are in general agreement with the Initial Decision, but, as will 
appear hereinafter, our rationale differs in part from that of the 
Examiner. | 


| 
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2. At this juncture the sole issues remaining in dispute con- 
cern the request of WMBA for dual-city identification under Section 
3.30(0) of 
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our Rules and the comparison of the proposals under Section 307(b) 
of the Act. In its exceptions, WMBA suggests that the 307(b) ques- 
tion should be resolved prior to consideration of the dual-city iden- 
tification question. Without conceding the correctness of WMBA's 
suggestion, we will, however, first direct our attention to the 307(b) 
aspects of this proceeding. For that purpose, a brief review of the 
more significant facts of each proposal will serve to place our sub- 
sequent conclusions in their proper context. 

3. WMBA proposes to use 10 kw of power and a directional an- 
tenna on a Class If channel to provide a first transmission service 
to the borough of Aliquippa. WMBA would serve the Ambridge com- 
munity as well since identification is sought for Ambridge-Aliquip- 
pa. However, inasmuch as WMBA now provides a transmission serv- 
ice to Ambridge, its proposal may not be credited with the rendition 
of a first local transmission service to such community. Ambridge 
and Aliquippa (population 26,369 persons) are located in Beaver 
County, and within the Pittsburgh urbanized area. The primary 
thrust of WMBA's radiation is in a southeasterly direction, towards 
the city of Pittsburgh and its surrounding urbanized area, with the 
result that for the first time WMBA's 2.0 mv/m contour would reach 
the city of Pittsburgh and would serve 98% of the population of that 
city. Within its proposed 2.0 mv/m contour, WMBA would serve 
at least 1,394,100 persons. The urban areas within such contour 
receive 2 minimum of 4 and a maximum of 14 2.0 mv/m services. 
WMBA's proposed 0.5 mv/m contour would include at least 1,936,- 
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500 persons, who are presently receiving a minimum of 14 and a 
maximum of 25 0.5 mv/m services. Most of the gain would occur 
in the Pittsburgh urbanized area and in Allegheny County. The bor- 
oughs of Ambridge and Aliquippa jointly receive a minimum of 5 and 
a maximum of 7 2.0 mv/m services. | 

4. Monroeville proposes to use 250 watts of ronee and an 
omni-directional antenna on a Class II channel to bring a first trans- 
mission service to the borough of Monroeville (population, 22,446 
persons) which has its own local borough government and all of the 
usual city governmental services as well as community and civic 
activities. Monroeville is an independent community for the pur- 
poses of our 307(b) determination. Monroeville is located in Alle- 
gheny County and is within the Pittsburgh Urbanized Area. Its 
proposed 2.0 mv/m contour would include 531,700 persons and about 
one-third of the area of Pittsburgh, and its 0.5 mv/m contour would 
include 612,500 persons. There are a minimum of Il and @ maximum 
of 14 stations providing 2.0 mv/m service to the urban areas and a 
minimum of 10 stations providing 0.5 mv/m service toall of the rural 
areas within Monroeville's proposed service area. The borough of 
Monroeville presently receives 2.0 mv/m service from 14 stations. 

5. The boroughs of Monroeville, Ambridge, and Aliquippa are 
all within the Pittsburgh Urbanized Area and are near the central 
city of Pittsburgh. In the kind of situation presented by these pro- 
posals, the question, as we stated in Radio Crawfordsville Inc., 34 


See ee 
FCC 996 (1963), | 


| 
| 
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is notwhether the suburban community is politically, geographically, 

economically, or culturally independent from another city, but"... 

whether, in view of the proposal before us - with particular concern 
| 


I 
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for its class, frequency, power, and coverage - the needs of the sub- 
urban community are to be considered apart from those of its nearby 
principal city or the urbanized area as a whole.” See also Speidel 
Broadcasting Corp. of Ohio, 35 FCC 74 (1963). 

6. For the purpose of comparing the relative needs for trans- 
mission service in making the 307(6) comparison between WMBA 
and Monroveville, it is clear that the WMBA proposal must be consid- 
ered primarily as a Pittsburgh application, since it proposes to op- 
erate on a Class I channel with 10,000 watts power and, by its di- 
rectionalized signal, to cover 98% of the population of Pittsburgh, 
as well as much of the remaining urbanized area, with a 2.0 mv/m 
service. In this connection, it is to be noted that most of the gain 
proposed by WMBA would occur in the Pittsburgh Urbanized Area 
and in Allegheny County. Monroeville, however, proposes to use 
its Class 0 chamnel with only 250 watts power and an omnidirec- 
tional antenna, will serve only about one-third of the area of Pitts- 
burgh, and, therefore, may be considered as a Monroeville applica- 
tion. By the same token, if WMBA were proposing a Class IV sta- 
tion or use of this Class II channel with lower power,! the needs of 
Ambridge and Aliquippa for the proposed service might be reason- 
ably considered apart from the needs of Pittsburgh for that service. 
See Radio Crawfordsville, Inc., and Speidel Broadcasting Corp., 
Supra. 

7. As WMBA's proposal must be considered primarily as a 
Pittsburgh application for purposes of comparing the relative needs 
for the proposed transmission services, it is clear that Monroeville 
is entitled to a significant preference, since that community has a 
greater need for its first local transmission service than Pittsburgh 
has for a ninth transmission service. Turning to the reception as- 
pects of these proposals, WMBA claims that it proposes a more ef- 
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ficient use of the frequency since it will provide a new service toa 
vastly larger number of persons who are comparatively less well 
served than the persons who would gain a new service from the Mon- 
roeville proposal. It is clear, however, that there are abundant 
existing reception services available | 


Ton the question of efficiency, WMBA would penalize Monroe- 
ville because of the "absolutely minimal facility" proposed by it. 
Monroeville's proposal to use 250 watts of power on theClass I 
channel requested is permissible under the Rules, and, in the cir- 
cumstances of this proceeding, the use proposed is entirely con- 
sistent with Monroeville's objective to serve the Monroeville com- 
munity. Because of the power proposed by Monroeville on the 
Class II channel, its application is to be considered realistically 
as one to serve the smaller suburb, and not as one to serve the 
metropolitan complex. | 


[506] 


to each of the applicants’ communities and to the areas outside those 


communities, and thus neither applicant is entitled to a preference 
on the basis of the reception aspects of its proposal. In view of the 
above discussion, it is unnecessary to reach the question of WMBA's 
compliance with the requirements for dual-city identification of Sec- 
tion 3.30(b) of our Rules. 

8. Therefore, we conclude that a grant of the Monroeville appli- 
cation and denial of the WMBA application would better provide a 
fair, efficient, and equitable distribution of radio service and would 
best serve the public interest, convenience, and necessity. 

ACCORDINGLY, IT IS ORDERED, This 27th day of November, 
1963, that the application of Monroeville Broadcasting Company for 
a construction permit for a new standard broadcast station to op- 
erate on the frequency of 1510 kilocycles, with a power of 250 watts, 
daytime-only in Monroeville, Pennsylvania, IS GRANTED; and the 
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application of Miners Broadcasting Service, Inc., for a construction 
permit to change the present facilities of Station WMBA, Ambridge, 
Pennsylvania, so as to operate on the frequency of 1510 kilocycles, 
with a power of 10,000 watts, directional antenna, daytime-only in 
Ambridge-Aliquippa, Pennsylvania, IS DENIED; and 
IT IS FURTHER ORDERED, That pending a final decision in 
Docket No. 14419, with respect to pre-sunrise operation of daytime 
facilities, the present provisions of Section 3.87 of the Commission 
Rules are not extended to this authorization, and such operation is 
precluded. 
FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 
Released: December 2, 1963 
[507] 
APPENDIX 


Rulings of the Commission on Exceptions to the Initial Decision 
Exceptions of Miners Broadcasting Service, Inc. (WMBA) 


Excpetion No. Ruling 

1 i me : Denied, as lacking decisional 
significance. 

+ Denied, the Hearing Examiner 


properly refused to make the 
requested finding since there 
was no issue as to the proposed 
25 mv/m service to the main 
business district of the borough 
of Monroeville. 


6, 7, 8, 9, 10, Il Denied, the Hearing Examiner's 
findings in paragraphs 13-17 
adequately reflect the evidence 
of record. 


12, 13, 14, 15, 16 


17, 18 


19, 20, 21, 22, 23, 24 


25, 26, 27 


FEDERAL COMMUNICATIONS COMMISSION 
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Denied, as lacking decisional 
significance. 


Denied, the Hearing Examiner’ s 
findings in paragraphs 25-28 ade- 
quately reflect the evidence of 
record. | 


Denied, as lacking decisional sig- 
nificance. 


Granted, to the extent that the 
Hearing Examiner's conclusions 
have been modified in this Deci- 
sion; and otherwise denied, for 
the reasons stated os 
sion. 


WASHINGTON, D. C. 20554 


PUBLIC NOTICE 


FCC 65-1153 
77438 


December 27, 1965 


| 
POLICY STATEMENT ON SECTION 307(6) CONSID- 
ERATIONS FOR STANDARD BROADCAST FACILI- 
TIES INVOLVING SUBURBAN COMMUNITIES 


By the Commission: 


| 


1. On July 9, 1965, we released our Memorandum Opinion and 
Order (1 F.C.C. 2d 319, 5 R.R. 2d 547) stating that oral arguments 
would be held in three seprate proceedings in order to consider the 
question of what standards should be applied to determine which ap- 
plication would better serve the public interest by providing a fair, 
efficient, and equitable distribution of standard broadcast service 
when one or more of the proposed stations is to be located in a sub- 
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urban community and would serve adjacent urbanized areas. Those 
oral arguments were scheduled, in part, as a result of the opinion 
of the United States Court of Appeals for the District of Columbia 
Circuit in Miners Broadcasting Service, Inc. v. Federal Communi- 
cations Commission, 349 F. 2d 199, 5 R.R. 2d 2086 (1965), in which 
the Court stated that we should establish or clarify the standards 
used to distinguish between two suburban applicants, both of whom 
propose to serve some parts of their central city and urbanized 
area. Additionally, we have been aware that a number of cases in- 
volving the same problem are in various stages of our hearing proc- 
cesses. 

2. The briefs and arguments of the parties in the oral argu- 
ments on October 8, 1965, have been valuable in ascertaining the 
scope of the suburban question and in clarifying our thinking on 
that question. We appreciate the assistance of all of the parties 
who participated in those arguments and who provided many help- 
ful comments. Mostofthe parties were inagreement that our stand- 
ards for suburban applications should be specified so that each ap- 
plicant would be on notice of what general standards would be ap- 
plied to his application and so that the applicant would have an op- 
portunity during the course of the hearing to show how these gen- 
eral standards should be applied to his application. Upon consid- 
eration of all of the relevant material presented at those oral argu- 
ments, we are of the view that the public interest would be better 
served by the promulgation of a new policy, specified herein, which 
would hereafter provide assistance in the allocation of AM stations 
in suburban communities. 


The Present Problem Concerning Suburban Applications 


3. In our Notice of Proposed Rule Making regarding AM sta- 
tion assignment standards, FCC 63-468, 25 R.R. 1615, we redefined 


UP Serst=: 


| 


our historic goals for allocation of AM broadcast service. As rede- 
fined, our objectives, listed in descending order of priority, are, 
insofar as each is consistent with those preceding it: (a) to provide 
unimpaired service within the normally protected contours of new 
and existing standard broadcast facilities; (6) to provide a primary 
aural service to areas lacking that service; (c) to provide a first, 
local aural service to as many independent communities as possi- 
ble; and (d) to provide multiple, local aural services to as many in- 
dependent communities as possible. We have previously indicated 
that, when two or more applications for different communities are 
mutually exclusive, a choice among them, pursuant to Section 307 (b) 
of the Communications Act, requires comparative consideration of 
such factors as: (a) the areas and populations to be provided a new 
transmission and reception service, and (b) the number of existing 


‘ transmission and reception services available to those areas and 


populations. See, for example, Kent-Ravenna Broadcasting Co., 
FCC 61-1350, 22 R.R. 605 (1961). 


4, In Kent-Ravenna, we noted that the implementation of the 
above criteria had become increasingly complicated because of the 
rising number of applications for suburban communities, which 
would be entitled to a first transmission service preference ina 
comparative hearing. Pointing out that competing applicants often 
sought to show that the suburb was not a community separate from 
its central city and thus did not have that identity of interest to de- 


serve a first transmission service, we held that such questions would 
be part of the overall 307(6) issue. This approach permitted the pre- 


siding Examiner to determine which facets of the suburban problem 
should be explored in the hearing, and to compare the applications 
under the usual 307(b) criteria, if each of the applicants proposed to 
serve separate communities. However, it soon became apparent 
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that the suburban problem could notbe resoived by the simple deter- 
mination of whether the proposed suburb was a separate community 
from its central city, since virtually all suburban communities have 
their own political, civic, and social institutions. Radio Crawfords- 
ville. Inc., 34 F.C.C. 996, 25 R.R. 533 (1963). 

5. In Crawfordsville, we held that the threshold question requir- 
ing resolution is whether the needs of the suburban community are to 
be considered apart from those of its nearby central city or the ur- 
banized area as 2 whole, in light of the class, frequency, power, and 
coverage proposed by the suburban applicant. Thus, a high-powered 
suburban proposal with substantial coverage of the central city and 
surrounding area was held to be an application for the central city 
in the 307(6) comparison. However, we also indicated that the needs 
of a suburb would be considered apart from those of the central city, 
if the applicant proposed low power and only minimal coverage of the 
central city and surrounding area. 

6. At the same time, as part of our proposed revision of the 
AM station assignment standards, supra, we considered another ap- 
proach to the suburban problem. Noting that we wish to encourage 
new stations which will provide a genuine local service for growing 
suburban communities, while discouraging new suburban facilities 
which are merely sub-standard central city stations, we proposed a 
rule which would have precluded grants providing a multiple service 
for a large community while ostensibly providing a first local serv- 
ice for a nearby suburb. As proposed, the rule provided that no new 
AM station would be authorized for a community under 50,000 per- 
sons, if the proposal would place a signal of 2 mv/m or greater over 
more than 25% of the area within any other community of 50,000 or 
more persons. After receiving comments from interested parties, 
we concluded that the proposed solution to the suburban problem 
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would produce undesirable results in too many cases to justify its 
adoption. FCC 64-609, 2 R.R. 1658 (1964). Pointing out that new 
stations assigned on low frequencies, in areas of high ground con- 
ductivity, would have to be located an unreasonably long distance 
from urbanized areas in order to avoid the adverse thrust of the 
rule, we stated that suburban applications would be closely examined 
on a case-by-case basis to determine whether they should be regard- 
ed as proposing a new service for their nominal communities or 
their central cities. | 

7. After considerable reflection, however, we have become con- 
vinced that the Crawfordsville approach to the suburban problem as 
summarized in paragraph 5, supra, is not satisfactory either. As 
applicants for suburban communities have argued, the Crawfords- 
ville rationale requires that their high-powered proposals be consid- 
ered as ones for the central city even though they do not comply with 
the principal city service provisions of Section 73.188 ©), which 
would be demanded of applications for that city. At the same time, 
it may be clear that such a suburban applicant will provide main 
studios and some local programming for his specified community, 
even though it may be regarded by us an application for the central 
city. Since the suburban applicant will fulfill, in some measure, 
that community's need for a local transmission service, we are now 
persuaded that the provision of a proposed transmission service for 
his specified suburban community cannot be overlooked in the 307(b) 
comparison of competing applications. Each of these factors rein- 
forces our conclusion that a new approach to the suburban problem 
must be explored. | 


New Policy Concerning Suburban Applications 


8. We are convinced that the objective evidence of an applicant's 
proposed coverage, which reflects the engineering factors of ground 
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conductivity, frequency, and power, is sufficient to raise a question 
as to whether the proposal will be a realistic local transmission 
service for its specified community or merely another reception 
service. Our experience compels us to conclude that as their power 
and coverage are increased to serve larger numbers of persons, 
stations in metropolitan areas often tend to seek out national and re- 
gional advertisers and to identify themselves with the entire metro- 
politan area rather than with the particular needs of their specified 
communities. For these reasons, it will be our policy in the future 
under Section 307(6) to examine every application for new or im- 
proved standard broadcast facilities to determine: (1) whether the 
applicant's proposed 5 mv/m daytime contour would penetrate the 
geographic boundaries of any community with a population of over 
50,000 persons and having at least twice the population of the appli- 
cant’s specified community. When such a condition is found to oc- 
cur, a presumption will arise that the applicant realistically pro- 
poses to serve that larger community rather than his specified 
community. Where the test described above indicates penetration 
of each of two or more larger communities, the presumption will 
apply with respect to the largest of those communities. If that pre- 
sumption cannot be rebutted on the basis of the material included 
within the application, an evidentiary hearing will be held to deter- 
mine whether the application should be treated as a proposal for the 
applicant's specified community or for some larger community. 

9. This new policy is intended to provide an accommodation of 
heretofore apparently conflicting allocation considerations. While 
we still wish to discourage any proposal that will be merely a sub- 
standard central city station, we are persuaded that many develop- 
ing and deserving suburban communities should be afforded an op- 
portunity to obtain a first local transmission service. Moreover, 


! 
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while we wish to encourage each applicant to propose as much power 
as he will need to comply with our allocation rules, every applicant 
who falls within our test will be required to demonstrate that his pro- 
posal is designed to provide a realistic local transmission service 
for his specified community. We are convinced that reliance upon 
the applicant's proposed coverage is a reasonable basis for initiat- 
ing inquiry into that applicant's intent, since the propagation of a5 
mv/m daytime signal into a community of at least 50,000 persons 
and over twice as large as the applicant's specified community gen- 
erally results in the propagation of a competitive signal over a 
heavily populated area of substantial size, and since service to such 
an area has often led to our licensees’ serving the transmission and 
reception needs of that area rather than the transmission needs of 
their specified communities. 

10. During the course of an evidentiary hearing to peermines 
inter alia, whether an applicant will realistically serve his speci- 
fied community or another, larger community, that applicant will be 
required to rebut the presumption that will have arisen because of 
his proposed coverage. Thus, in addition to the usual 307 (b) evidence 
concerning the independence of a suburb from its central city, an ap- 
plicant will be expected, under our new policy, to adduce evidence at 
the hearing showing the extent to which he has ascertained that his 
specified community has separate and distinct programming needs. 
The parties will then be permitted to show the extent to which that 
community's needs are being met by existing standard broadcast 
stations, and the applicant will be expected to show the extent to 
which his program proposal will meet the specific, unsatisfied pro- 
gramming needs of his specified community. At the same time, al- 
though it would not necessarily be determinative, such an applicant 
would be expected to adduce evidence as to whether the projected 
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sources of advertising revenues within his specified community are 
adequate to support his proposal as compared with the sources from 
all other areas. 

Ll. If an applicant sustains his burden under the specified is- 
sues and rebuts the presumption, he will be treated as an applicant 
for his specified community and accorded all of the 307(b) consid- 
erations which flow therefrom. However, if the applicant fails to 
rebutthe presumption, he will be treated as an applicant for the larger 
community and required to meet all of the technical provisions of 
our Rules, including Sections 73.30, 73.31, and 73.188(6)(1) and (2), 
for stations assigned to that larger community.| An applicant who 
meets those technical requirements will be permitted to prosecute 
his proposal as if he were an applicant for that larger community. 
However, he will be accorded only the 307(b) preference to which 
that larger community is entitled and will be granted only upon the 
condition that he amend his application to specify the larger com- 
munity as his station location. The application of an applicant who 
fails to rebut the presumption and fails to meet all of the technical 
requirements for that larger community will be denied. 

12. We are persuaded that the public interest requires the ap- 
plication of this policy to all pending applications as well as to those 
filed in the future, whether opposed or not, since it will materially 
assist us in making fair, efficient, and equitable allocations of stand- 
ard broadcast facilities in metropolitan areas. In those instances 
when the presumption would not arise, because the applicant's pro- 
posed contours do not extend far enough or because the larger com- 
munity lacks the required population, interested parties may, of 
course, petition to designate the application for hearing or to enlarge 
the issues of an already scheduled hearing, and such petitions will 
receive favorable consideration, if the petitioner makes a threshold 
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| 
showing that the proposal will realistically serve primarily a com- 
munity other than his specified community. | 

- FCC - : 
Adopted: December 22, 1965 


i 
' 
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‘When an applicant for community A, who falls within our test 
of presumed service, set forth in paragraph 8, supra, for larger 
community B and also for still larger community C, fails to estab- 
lish that he will realistically serve his specified community A, but 
demonstrates that he will realistically serve larger community B, 
he will be required to meet the technical provisions of our Rules 
and the other requirements of this paragraph only for tees com- 
munity B, not also for still larger community C. 
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[Caption Omitted in Printing] 
MEMORANDUM OPINION AND ORDER — 
By the Commission: Commissioner Cox not participating. 

1. This proceeding involves the mutually exclusive applica- 
tions of: (a) Monroeville Broadcasting Company (hereinafter Mon- 
roeville) for a construction permit to operate a new class i stand- 
ard broadcast station on 1510 kilocycles with 250 watts of power, 
daytime only, utilizing a nondirectional antenna at Monroeville, Penn- 
sylvania; and (6) Miners Broadcasting Service, Inc. (hereinafter 
WMBA), which presently operates a class II standard broadcast sta- 
tion, daytime only, on 1460 kilocycles, with 500 watts of power, util- 
izing a directional antenna at Ambridge, Pennsylvania, for a con- 
struction permit to operate a class II standard broadcast station, 
daytime only, on 1510 kilocycles, with 10,000 watts of power, utiliz— 
ing a directional antenna, with dual-city identification at Ambridge- 
Aliquippa, Pennsylvania. Each of the specified station locations is 
within the Pittsburgh Urbanized area as delineated by the Bureau 
of the Census in the 1960 Census of population. After our decision, 
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in which we granted Monroeville's application and denied the com- 
peting application of Miners, the United States Court of Appeals for 
the District of Columbia Circuit remanded this case for further pro- 
ceedings, Miners Broadcasting Service. Inc. v. Federal Communica- 
tions Commission, 349 F. 2d 199, 5 R. R. 2d 2086 (1965). 

2. The decision of the Court of Appeals stated that we should 
establish or clarify the standards used to distinguish between two 
suburban applicants, both of which propose to serve some parts of 
their central city and urbanized area. In accordance with that opin- 
ion, by our Memorandum Opinion and Order, 1 F.C.C. 2d 319, 5 R.R. 
2d 547 (1965), the parties in this proceeding were permitted to file 
briefs and to present arguments before the Commission, en banc, on 
October 8, 1965. The briefs and arguments by these parties have 
provided valuable assistance in clarifying the standards that should 
be applied to determine which application would better serve the 
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public interest when one or more of the proposed stations is to be 
located in a suburban community and would serve adjacent metropo- 
litan areas. 

3. Our examination of these applications reveals that each of 
the applicants proposes 5 mv/m daytime service within the geo- 
graphic boundaries of at least one other community of over 50,000 
persons and with a population at least twice as large as that of the 
applicant's specified station location. Accordingly,weare persuaded 
for the reasons statedinour Policy Statement (FCC 65-1153), adopted 
December 22, 1965, that a determination should be made in this pro- 
ceeding whether each of these suburban proposals will realistically 
serve its own specified station location or some other large commu- 
nity. We shall therefore revise the issues in this proceeding so that, 
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in addition to the usual 307(b) evidence concerning the independence 
of a suburban community from its central city (much of which has al- 


ready been adduced), the parties may fully explore all matters relat- 
ing to the need for each of these proposals. Thus, each of the appli- 
cants will be expected to show the extent to which it has ascertained 
that its specified station location has separate and distinct program-— 
ming needs, the extent to which these needs are not being met by ex- 
isting standard broadcast stations, and the extent to which its program 
proposals will meet these needs. Additionally, each of the applicants 
will be expected to adduce evidence as to whether the projected 
sources of advertising revenues from within its specified station lo- 
cation are adequate to support its proposal as compared with its 
projected sources from all other areas. : 

4. An applicant who fails to establish that it will realistically 
serve its specified station location under the programming and 
revenues issue will be deemed to propose to serve the most pop- 
ulous community whose geographic boundaries are penetrated by 
its 5 mv/m daytime contour, unless the evidence establishes that 
it will realistically serve a third community whose boundaries are 
also penetrated by its 5 mv/m daytime contour.! Accordingly, an 
issue will also be added to determine whether those applicants meet 
all of the technical provisions of our Rules, including Sections 73.30, 
73.31, and 73.188(b)(1) and (2), for a station assigned to the appro- 
priate larger community. Finally, the burden of proof with respect 
to these additional issues will be upon the individual applicants in 
each instance. : 

ACCORDINGLY, IT IS ORDERED, This 22nd day of December, 
1965, that this proceeding is REMANDED to Hearing Examiner Char- 
les J. Frederick for further hearing and for preparation of a Supple- 


+0 


mental Initial Decision consistent with this Memorandum Opinion and 


Order; and 


i See paragraph 11 and especially footnote 1 appended thereto 
to our Policy Statement, supra, for the effect of such service to a 


third community. 
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IT IS FURTHER ORDERED, That the issues in this proceeding 
ARE HEREBY ENLARGED as follows: 


(a) To determine whether each of the proposals 
will realistically provide a local transmis- 
sion facility for its specified station location 
or for another larger community, in light of 
all of the relevant evidence, including, but not 
necessarily limited to, the showing with re- 
spect to: 


i) 


(3) 


(4) 


The extent to which each specified sta- 
tion location has been ascertained by 
each applicant to have separate and dis- 
tinct programming needs; 


The extent to which the needs of each 
specified station location are being 
met by existing standard broadcast 
stations. 


The extent to which each applicant's 
program proposal will meet the speci- 
fic programming needs of its specified 
station location; and 


The extent to which the projected sources 
of each applicant's advertising revenues 
within its specified station location are 
adequate to support its proposal, as com- 
pared with his projected sources from all 
other areas. 


(b) To determine, in the event that it is concluded 
‘pursuant to the foregoing issue (a) that one or 
‘both of the proceeds will not realistically pro- 
vide a local transmission service for its speci- 
fied station location, whether each such proposal 
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meets all of the technical provisions of the 
Rules, including Sections 73.30, 73.31, and'73.- 
188(b)(1) and (2), for standard broadcast stations 
assigned to the most populous community for 
which it is determined that the proposal will 
realistically provide a local transmission serv- 
ice. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary | 
Released: December 27, 1965 | 
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[Caption Omitted in Printing] ! 
Appearances 
Robert M. Booth, Jr. on behalf of Monroeville Broadcasting Com- 
pany; Charles J. McKerns and Daniel Toohey (Dow, Lohnes & Albert- 
son) on behalf of Miners Broadcasting Service, Inc.; and Walter C. 
Miller on behalf of the Chief, Broadcast Bureau, Federal Communi- 
cations Commission. : 


SUPPLEMENTAL INITIAL DECISION, 
OF HEARING EXAMINER CHARLES J. FREDERICK 


Issued April 28, 1967; Released _May 3, 1967 


Preliminary Statement 
1. This remanded proceeding involves two mutually exclusive 


applications. Monroeville Broadcasting Company (Monroeville) seeks 
a construction permit to operate a Class II station on 1510 ke/s with 
250 watts power, daytime only, using a nondirectional antenna at Mon- 
roeville, Pennsylvania. Miners Broadcasting Service, Inc. (Miners 
or WMBA) requests a change of facilities. Miners now operates a 
Class II station (WMBA) on 1460 kc/s, with 500 watts power, day- 
time only, using a directional antenna at Ambridge, Pennsylvania. 

It seeks authorization to operate a Class II station on 1510 ke/s, with 
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10 kw power, daytime only, using a directional antenna, with dual- 
city designation at Ambridge-Aliquipp2, Pennsyivania. 

2. The two applications were designated for hearing on April 
25, 1961 (FCC 61-533). After hearing and proposed findings, this 
Examiner released his Initial Decision on November 14, 1962 (35 
FCC 661). He recommended granting Monroeville's 250 watt appli- 
cation, and denying Miners' 10 kw proposal. In so doing, he con- 
cluded (a) that Miners had not justified its request for dual-city op- 
eration; i.e., it had not supported its claim to 47 CFR 73.20() dual- 
city designation; and (b) that, in any event, Monroeville was to be 
preferred under the standard 307(b) issue; i.e., that Monroeville 
(which had no 


[1336] 


local outlet) had a greater need for a first local outlet than did Am- 

bridge (which already had a first local service) and Aliquippa (whose 
local needs for self-expression were already being met, in whole or 
in part, by Station WMBA in nearby Ambridge). 

3. Miners excepted to the Initial Decision, and the Commission 
held an en banc oral argument on July 1, 1963. The Commission's 
decision (35 FCC 657, adopted November 27, 1963) affirmed the 
grant to Monroeville. It concluded that Miners‘ 19 kw proposal was, 
in fact, a Pittsburgh proposal, while Mmroeville's 250 watt, omni- 
directional application was a genuine local proposal for Monroeville, 
Pennsylvania. Thus, the Commission concluded that Monroeville 
had a greater need for a first local outlet than Pittsburgh did for a 
ninth such outlet. (See 35 FCC 657, 659 at para. 7.) The Commis- 
sion further concluded that in view of its 307(b) determination, it 
was not necessary to decide the dual-city designation issue. 
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4. Miners sought reconsideration. That was denied (FCC 64- 
113, released February 13, 1964). It then took the case to the Court 
of Appeals on March 13, 1964. At the same time, Miners petitioned 
the Commission for a stay of Monroeville's construction permit 
pending judicial review. BES stay requested was denied (fcc 64-351, 
released April 24, 1964).! 

5. The Court of Appeals remanded the case for further pro- 
ceedings (Miners Broadcasting Service, Inc. v. FCC, 349 F. 2d 150 
(1965)). The court indicated that the Commission should establish or 
clarify the standards used to distinguish between two suburban ap- 
plicants, both of which propose to serve some parts of their central 
city and urbanized area. Subsequently, the Commission held an oral 
argument regarding such standards, and ultimately released its new 
307(6) suburban community policy on December 27, 1965 (2 FCC 2d 
190). | 

6. Under the new policy, when an applicant's proposed 5 mv/m 
daytime contour penetrates the geographic boundaries of another 
community with a population of over 50,000 people and the applicant 
has at least twice the population of the applicant's specified commu- 
nity, the applicant is presumed to be realistically proposing to serve 
that larger community rather than its specified community (2 FCC 
2d 190, 193 at para. 8). | 


IMiners supported its irreparable injury claim by alleging that 
Monroeville had already started constructing its station. In denying 
the stay, the Commission pointed out that a grantee's expenditure of 
funds and station construction was not so prejudicial as to require a 
stay. 

| 


[1337] | 


7. If the applicant fails to rebut that presumption, applicants 
proposal can still be considered an application for the larger com- 


i 
| 
| 
| 
| 
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munity if it meets all the Commission's technical rules for stations 
assigned to that larger community. However, if it fails to do either, 
i.e., rebut the presumption or qualify for the !arger community, the 
policy plainly states that the application will be denied (2 FCC 2d 
190, 194 at para. I1). 

8. On the same day it released its new 307(b) suburban commu- 
nity policy (December 27, 1965). The Commission remanded the in- 
stant proceeding on issues consistent with that policy (2 FCC 2d 200). 
Those issues are as follows: 


"(a) To determine whether each of the pro- 
posals will realistically provide a local transmis- 
sion facility for its specified station location or 
for another larger community, in light of all of the 
relevant evidence, including, but not necessarily 
limited to, the showing with respect to: 


(1) The extent to which each specified 
_ station location has been ascertained by 
each applicant to have separate and dis- 
tinct programming needs; 
(2) The extent to which the needs of each 
specified station location are being met by 
| existing standard broadcast stations; 


_ (3) The extent to which each applicant's 

| program proposal will meet the specific, 
unsatisfied programming needs of its 
specified station location; and 


(4) The extent to which the projected 
- sources of each applicant's advertising 
' revenues within its specified station lo- 
cation are adequate to support its pro- 
posal, as compared with his projected 
sources from all other areas. 


(b) To determine, in the event that it is con- 
Seis pursuant to the foregoing issue (a) that one 
or both of the proposals will not realistically provide 
a local transmission service for its specified station 
location, whether each such proposal meets all of the 
technical provisions of the rules, including Sections 
73.30, 73.31, and 


¢ 
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73.188(b)(1) and (2), for standard broadcast stations 
assigned to the most populous community for which 
it is determined that the proposal will realistically 
provide a local transmission service." | 
9. Further prehearing conferences were held on January 14, 
February 8, and March 31, 1966. Hearings were held on April 5 and 
6; May 10, 11, and 13; June 14, 15, 16, 17, and 29; July 26; and Octo- 


ber 4, 1966. The hearing was closed at the October 4, 1966 session. 


Findings of Fact 
Additional Engineering Factors 
. Monroeville Broadcasting Company. Monroeville’ S speci- 


fied station location is Monroeville, Pennsylvania (1960 Census pop- 
ulation - 22,446, estimated 1966 population - 24,888). Monroeville 
is located in Allegheny County. It is situated, edge to edge, 7.5 road 
miles east of Pittsburgh on Route 22, The two communities are 15 
miles apart, center to center. Monroeville is located in the Pitts- 
burgh Urbanized Area. | 

11. No standard broadcast stations are assigned to Monroeville, 
and no FM or TV stations are authorized there. However, Pittsburgh, 
the "presumed" community served, now has 8 AM, I1 FM, and 7 TV 
stations. | 

12. Applicant's site is located in the northwest part of Monroe- 
ville, 4.75 miles east of Pittsburgh's nearest city limit., The opera- 
tion is nondirectional; its service area contour is circular in shape. 


From that site at 250 watts power, Monroeville's 5 mv/ m contour 
penetrates about 0.6 miles into the city of Pittsburgh in the eastern 
section of the city and includes 2,256 people or 0.37% of Pittsburgh's 


population (1960 Census - 604,332). The area encompassed is ap- 
| 


| 
! 


proximately 0.25 square miles. 
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13. Monroeville's proposed 2 mv;’‘m primary service contour 
would embrace at least 465,000 of urban population. Of these about 
2 
201,444 are residents of Pittsburgh, 22,446 are x 


2 This figure is based on the finding in the Initial Decision that 
Monroeville's 2.0 mv/m contour includes about one-third of the 
area of Pittsburgh (1960 population - 604,332). It assumes an equal 
distribution of population within the city. The corresponding fig- 
ures for the Ambridge-Aliquippa applicant, infra, were arrived at 
on the same assumption. From inspection of Monroeville Ex. 1, 

p. 5, WMBA Ex. I-A, p. 40-49, and WMBA rebuttal Ex.17, p. 2, it 
may be determined that rural areas within the 2.0 mv/m contour 
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residents of Monroeville, and 241,110 are residents in urban areas 
other than Pittsburgh and Monroeville. Thus, about one out of every 
20 potential urban listeners (4.8%) resides in Monroeville, about 9 
(43.3%) reside in Pittsburgh, and about 10 (51.9%) reside in urban 
areas other than Monroeville and Pittsburgh. The proposed 25 mv/m 
contour extends 2.1 miles in all directions. It fails to reach the city 
of Pittsburgh. Monroeville's main studio is located at No. 1 Sylves 
Lane in Monroeville. Its proposal does not comply with 47 CFR 73.- 
188 (6)(1) and (2), and 47 CFR 73.30 insofar as Pittsburgh is con- 
cerned. 

14. The following fourteen existing standard broadcast stations 
provide primary service (2.0 mv/m or greater) to Monroeville: (1) 
KDKA, Pittsburgh; (2) WPIT, Pittsburgh; (3) WWSW, Pittsburgh; (4) 
WTAE (formerly WRYT), Pittsburgh; (5) WAMO, Pittsburgh; (5) KQV, 
Pittsburgh; (6) WJAS, Pittsburgh; and (7) WEEP (formerly WYRE), 
Pittsburgh; (8) WEDO, McKeesport; (9) WMCK, McKeesport; (10) 
WLOA, Braddock; (11) WKPA, New Kensington; WHJB, Greenburg; 
and (12) WAVL, Apollo. All of these stations are located in or around 
Pittsburgh. 
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| 
15. Miners Broadcasting Service, Inc. Miners now operates 
Class III Station WMBA at Ambridge, Pennsylvania on 1460 ke/s, 500 


watts power, daytime only, with a directional antenna. Ambridge has 
a population of 13,865 people (1960 Census). It lies about 10.5 miles 
northwest of Pittsburgh at the closest limits. 

16. Miners proposes to change facilities. It seeks to operate 
a Class II station on 1510 ke/s with 10 kw power, daytime only, di- 
rectionalized. It proposes dual-city identification. In WMBA's ap- 
plication, two specified station locations are involved, Ambridge and 
Aliquippa, Pennsylvania (1960 population - 26,369). Therefore, the 
evidence adduced on the remanded issues is interrelated with the 
dual-city designation issue referred to previously. Aliquippa is 
contiguous to Ambridge and lies about 12 miles northwest of Pitts- 
burgh at the closest limits. The center to center mileage is given 


by the applicant as 19 to 21 miles. 


2 (Cont. d) 
of Monroeville Broadcasting Company fall in the sieaaniie of O'Hara 
(pop. 8,681), Harman (pop. 3,657), Springdale (pop. 1 ,957), Upper 
Burrell (pop. 1,964), Washington (pop. 4,324), Granklin (pop. 8,517), 
Penn (pop. 10,702) and North Huntington (pop. 21,853). Only portions 
of some of these townships are included within the 2.0 ae m contour. 
However, even assuming all are included, the rural population would 
not exceed 65,000. On this basis, the 531,700 persons within the pro- 
posed 2.0 mv/ m contour may be broken down into an urban popula- 
tion of at least 465,000. 


[1340] : 


Both communities are located in Beaver County (1960 population - 
206,948), and both are located within the Pittsburgh Urbanized Area. 
17. Station WMBA is the only broadcast station assigned to Am- 
bridge, and none is assignedto Aliquippa. However, as previously 
noted, Pittsburgh, the "presumed" community served, | now has 8 
AM, I1 FM, and 7 TV stations. 
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18. This applicant's present site for Station WMBA would be 
used for the proposed operation. That site is located one-half mile 
east of Ambridge and about 2-1/4 miles southeast of Aliquippa at 
the nearest respective city limits. The site is about 10-1/2 miles 
from the nearest point of Pittsburgh's city limits. 

19. At 500 watts power, WMBA's present radiation pattern is 
directionalized to the east and west in the shape of a figure eight; i.e., 
it is directionalized away from the "presumed" community served 
(Pittsburgh). On the other hand, WMBA's-proposed 10 kw radiation 
pattern is directionalized with the major lobe directed southeast 
towards Pittsburgh. The directional pattern was dictated by the 
necessity of limiting radiation towards existing stations in other 
directions. 

20. At 500 watts power, at its present site, and directional- 
ized in an east-west direction, WMBA's 25 mv/m, 10 mv/m, 5 
mv/m, and 2 mv/m contours do not penetrate the city of Pittsburgh. 
Insofar as 2 mv/m primary service is involved, WMBA's present 
2 mv/m contour embraces 141,362 urban population. Of these, 40,- 
234 (21.4%) are residents of Ambridge-Aliquippa, none resides in 
Pittsburgh, and 111,128 (78.5%) reside in urban areas other than Am- 
bridge-Aliquippa and Pittsburgh. This means that, insofar as 2 
mv/m primary service is concerned, about 4 out of every 20 poten- 
tial urban listeners reside in Ambridge-Aliquippa, none resides in 
urbanized areas other than Ambridge-Aliquippa and Pittsburgh. 

21. As far as Aliquippa is concerned, WMBA's present 500 watt 
operation places a signal of at least 10 mv/m over all the borough 
of Aliquippa. The present 25 mv/m does not include any portion of 
Aliquippa's main business district but it does include a small por- 


tion of the industrial area. 
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22. Miners' proposed 25 mv/m and 10 mv/m contours do not 
reach the city of Pittsburgh. However, the proposed 5.0 mv/ m con- 
tour will penetrate Pittsburgh to a distance of 3 miles in the north- 
west section of the city. This penetration embraces an area of 11 
square miles and includes 83,100 Pittsburgh residents. This rep- 
resents 20.4% of the city's total area (54 square miles), and 13.8% 
of Pittsburgh's total population (604,332). 

23. An urban population of 1,250,700 would reside within 
WMBA's 2 mv/m contour with the station operating at the proposed 
site at the 10 kw power proposed and directing its energy in such 
manner that the major lobe is directed towards Pittsburgh. Of those, 
592,245 (47.4%) reside in Pittsburgh, 30,234 (2.4%) reside in Am- 
bridge-Aliquippa, and 628,221 (50.2%) reside in urban areas other 
than Pittsburgh or Ambridge-Aliquippa. This means that about one 
out of every 40 potential urban listeners reside in Ambridge-Ali- 
quippa, 19 out of 40 reside in Pittsburgh, and 20 out of 40 reside in 
urban areas other than Pittsburgh and Ambridge-Aliquippa. As pro- 
posed, Miners would provide a 2 mv/m or better signal to 98% of 
Pittsburgh. There is no evidence in the record to support a conclu- 
sion that the antenna system was designed solely or primarily to 
serve Pittsburgh. | 

24. In addition to WMBA, the following stations provide pri- 
mary service (2.0 mv/m or greater) to all or parts of Ambridge 
and/or Aliquippa: (1) KDKA, Pittsburgh; (2) WPIT, Pittsburgh; 

(3) WTAE (formerly WRYT), Pittsburgh; (4) KQV, Pittsburgh; (5) 
WJAS, Pittsburgh; (6) WEEP (formerly WYRE), Pittsburgh; (7) 
WBVP, Beaver Falls - all in Pennsylvania; and (8) WKBN, Youngs- 
town, Ohio. | 


‘sr 
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25. WMBA's proposed 25 mv/m contour would cover most of 
Aliquippa Borough. Station KDKA provides a signal of at least 10 
mv/m to both Ambridge and Aliquippa. Station WPIT provides 
such a signal to Ambridge but not to the Aliquippa business area. 

26. Notwithstanding the present and proposed coverage fig- 
ures, Miners asserts that it filed for 10 kw, not to serve Pittsburgh, 
but to (1) improve its signal In Ambridge and Aliquippa; and (2) to 
get a good commercial signal into Beaver Valley and the Ohio River 
Valley from Pittsburgh north (WMBA Ex. 26, Tr. 1587-1597: Tr. 
1671-1673: and Tr. 1676-1677). 

27. WMBA's present 500 watt operation places a primary sig- 
nal (2.0 mv/m or better) into both Ambridge and Aliquippa. More- 
over, it puts such a primary signal into most of the Beaver and Ohio 
River Valleys including all of the following communities: 
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Ambridge, Aliquippa, Hopewell, Center Township, Monaca, Harmony 
Township, Leetsdale, Crescent Township, Freedom, Conway, Se- 
wickley, Bell Acres Borough, Leet Township, Edgeworth, Economy 
Borough, Osborne, Haysville, Sewickley Heights, Allepo Township, 
Raccoon Township, Potter Township, and Glenfield. It also provides 
primary service to about 20% of Corapolis (population - 9,643); 75% 
of Moon Township (population - 10,642); 75% of Independence Town- 
ship; and 95% of New Sewickley Township (population - 4,831). There 
are a minimum of four and a maximum of seven primary services 
(2.0 mv/m or greater) to urban areas in Beaver County. 

28. WMBA's present studio location is located at 304 Duss Ave- 
nue, Ambridge. Its proposed studio location would be the same with 
an added studio in Aliquippa in the event of a grant. 


Intermediate Engineering Findings 
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29. By comparing the findings in paras. 10-13, supra, with 
those in paras. 18-23, supra, certain additional basic facts are re- 
vealed. First, Monroeville's 5 mv/m penetration of Pittsburgh is 
de minimis, and is substantially less than Miners’ 5 mv/ m penetra- 
tion. Second, Miners' proposal would provide primary service (2 
mv/m or greater) to a substantially greater number of Pittsburgh 
residents than Monroeville's; i.e., 592,245 as compared with 201,- 
444, Third, a higher percentage of Monroeville's potential urban 
listeners reside in its specified station location (1 out of 20) than 
do Miners' listeners (1 out of 40). Fourth, Monroeville's nondirec- 
tional 250 watt contour is more consistent with a local transmission 
concept than is Miners' 10 kw, directionalized proposal whose major 
lobe is directed towards Pittsburgh, although the Hearing Examiner 
repeats that he found no evidence that the directionalized antenna 
was dictated by a desire to serve primarily the "presumed" com- 
munity. : 
Communities Involved 

30. Presumed Community of Service. Although it was pointed 
out that issue (a)(I) called on each applicant to show how its speci- 
fied station location had needs which were separate and distinct from 
the "presumed" community served and, thus, that comparative facts 
about both Pittsburgh and the specified station location were required, 
Monroeville would not submit such evidence. Miners, on the other 
hand, while it submitted none of the customary 307(b) evidence, i.e., 
names of universities, fraternal organizations, etc. for Pittsburgh, 
did submit some meaningful census | 

| 
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statistics on both Pittsburgh and Aliquippa. Both applicants are pre- 
sumed to be Pittsburgh Operations to the extent previously indicated. 
Pittsburgh, Pennsylvania (1960 population - 604,332) is (a) the county 

| 

| 

| 
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seat of Allegheny County (1960 population - 1,628,5$7); (b) the central 
city of the Pittsburgh Urbanized Area (1960 population - 1,804,000); 
and (c) the 16th largest city in the United States. It encompasses 
54.1 square miles and has a population density of 11,171 people per 
square miles. 

31. Between 1950 and 1960, Pittsburgh's population dropped 
10.7%. During the same period, Allegheny County's population in- 
creased 7.5%; i.e., from 1,515,237 to 1,628,587, and the population 
of the Pittsburgh Urbanized Area increased from 1,532,953 to 1,804- 
000. 

32. 7.5% of Pittsburgh's residents are foreign born and 22.8% 
are natives of foreign or mixed parentage. The median age for Pitts- 
burgh's residents is 33.9 years; 151,874 families reside in Pitts- 
burgh. 

33. In Pittsburgh there are 89,146 children enrolled in kinder- 
garten and elementary school; 31,018 are enrolled in high school; 
12,139 go to college. 6.4% of the city's population (25 years and 
older) are college graduates; about 35% have finished high school; 
and 8.1% have completed fewer than 5 years of school. The median 
number of school years completed for a Pittsburgh resident is 10.0 
years. 

34. The median income per family in Pittsburgh is $5,605. 
18.4% of the families have an income under $3,000, while 14.3% 
have an income of $10,000 and over. 

35. Pittsburgh has a civilian labor force of 241,870 people; 
8.1% are unemployed. Over 66% of the unemployed are males. 43.6%, 
of the jobs are classified as white-collar jobs. In 1960, 188,336 
of the 196,168 available housing units were occupied. Seven out of 
10 available housing units can be classified as sound, with all 
plumbing facilities. Of the 188,336 occupied units, 91,831 are owned, 
and the other 96,505 are rented. The median value of the owner oc- 
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cupied units is $11,000, and the median gross rent per month of the 
rented units is $68. 90.4% of the occupied housing units have atv. 
set; 86.5% have telephones; 76.3% have washing machines; 51.1% 
have one automobile; 9.6% have 2 or more automobiles; 8.1% have 


air conditioning; and 5.5% have home freezers. | 
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36. As of 1958, there were 1,009 manufacturing establishments 
in Pittsburgh. The manufacturing, retail trade, wholesale trade and 
selected services appearing in Miners Ex. 28 are based on 1958 fig- 
ures. All the other Pittsburgh statistics are based on 1960 figures. 
Three hundred forty-five of those establishments had 20 or more em- 
ployees. There were 6,726 retail trade establishments with a com- 
bined yearly gross sales of $989,599,000; 1,737 food stores had yearly 
sales exceeding $217 million; 214 automotive dealers sold almost $113 
million in merchandise; 416 gasoline stations had sales in excess of 
$37 million; and 1,561 eating and/or drinking places had yearly sales 
of over $90 million. Seventy-one hotels, motels, and tourist courts 
had receipts of about $20 million. | 

37. As of 1960, Pittsburgh had 34 hospitals (11,742 beds); 191,- 
400 people were admitted to those hospitals during the year. The 
Pittsburgh City Government had 6,575 full-time employees and a 
monthly payroll of about $2,642,000. In 1960, the city raised over 
$40 million in taxes and spent over $50 million in governmental 
services; e.g., police protection, fire protection, highway mainten- 
ance, etc.; over $30 million of the tax revenues came from property 
taxes. 

38. Specified Station Location: Monroeville. Monroeville, 
Pennsylvania (1960 population - 22,446) lies from 5.3 to 7.5 road 
miles east of Pittsburgh on Route 22. It is located in Allegheny 


' 
! 


! 
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County and is a part of the Pittsburgh Urbanized Area. The com- 
munities of Wilkins, Churchill, Wilkenburg, Edgewood, and Brad- 
dock Hills lie between Monroeville and Pittsburgh. 

39. Monroeville is a young community. From the middle 1800's 
until 1951 the pertinent 19.1 acres were known as Patton Township. 
Then, on January 24, 1951, Monroeville Borough came into existence. 
Monroeville has a mayor-council form of government with a Borough 
Manager. It has its own police department made up of 20 regular and 
6 part-time policemen. It has six volunteer fire companies and two 
ambulances. It has its own water company. One weekly newspaper, 
the Time-Express, is published in the Borough. The community is 
served by two telephone companies; i.e., Bell Telephone Company of 
Pennsylvania and the Murraysville Telephone Company. The com- 
munity has no hospital, although it appears to be taking steps to ob- 
tain one. There are eleven elementary and three secondary public 
schools located in the Borough, as well as one parochial school with 
a second one under construction. As of January 1964, 6,967 students 
attended the public schools and 1,024 children attended the parochial 
school. 
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40. The religious needs of Monroeville (as of 1963) were served 
by 19 churches representing three major faiths. It has its own shop- 
ping centers and retail trade areas. Power and gas companies serve 
Monroeville, but they do not have local offices located there. 

41, Monroeville is a growing community. In 1950, Patton Town- 
ship had a population of 7,841. By 1960, Monroeville's population had 
increased by 14,605 people. This represents a growth rate of 186 per 
cent. As of 1963, Monroeville had the second highest birth rate in the 
State of Pennsylvania. 


| 
| 
! 
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42. Specified Station Location: Ambridge~Aliquippa . Ambridge 


(1960 population - 13,865) and Aliquippa (1960 population - 26,369) 
are contiguous to each other. Ambridge lies about 10.5 miles north- 
west of Pittsburgh at the nearest limits and Aliquippa lies about 12 
miles from Pittsburgh in the same direction. Both aR located in 
Beaver County (1960 population - 206,948) and both are in the Pitts- 
burgh Urbanized Area (1,804,400). | 

43. Both communities have mayor-council forms. of govern- 
ment, mixed full-time and volunteer fire departments, and well- 
manned police forces. Each community has its own library and 
water and sewage system. | 

44, Aliquippa has nine elementary schools, and two secondary 
schools. There are two parochial schools that provide instruction 
through the eighth grade. Ambridge has seven elementary schools 
and a combined junior-senior high school. There are five paro- 
chial schools - four elementary and one senior high school. 

45, Between 1950 and 1960, Aliquippa's population increased 
slightly (0.9%) from 26,132 to 26,369. During the same period, 
Ambridge's population decreased over 15% from 16,429 to 13,865. 
These figures are in contrast to the whole of Beaver County which 
showed a 1950 to 1960 population increase of 18.1%. Neither Am- 
bridge nor Aliquippa nor the area has been designated as @ point 
of chronic unemployment. | 

46. Aliquippa has twice the population of Ambridge. Yet each 
community has about the same number of retail businesses. In fact 
Ambridge's retail sales exceeded Aliquippa's by $3 million; $37 mil- 
lion to $34 million. Steel manufacturing is the major employer in 
both communities. Both Ambridge and Beaver Falls have substantial 
numbers of civic, social, and religious organizations serving their 
respective needs. 
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47. Ambridge and Aliquippa are on opposite sides of the Ohio 
River - less than two miles apart. Because of their respective 
places of employment, there is a daily interchange of residents from 
one community to the other. The ethnic backgrounds of the popula- 
tions of the two communities are similar. Each has substantial num- 
bers of Italians, Polish, Austrians, Hungarians, Yugoslavs, Czechs, 
Russians, and Greeks. 

48. Certain limited comparisons between specified station lo- 
cation (Aliquippa) and the presumed community served (Pittsburgh) 
can be made. Aliquippa appears to be a somewhat younger commu- 
nity than Pittsburgh. The median age for Aliquippa's residents is 
30.8 years as compared with 33.9 years for Pittsburgh's residents. 
Only 8.9% of Aliquippa’s residents are 65 years of age and over 
while 13% of Pittsburgh's residents are in that category. 

49. 13.8% of Aliquippa’s residents are foreign-born as compared 
with 7.5% of Pittsburgh's residents. While 22.8% of Pittsburgh's 
residents are natives of foreignor mixed parentage, the correspond- 
ing figure for Aliquippa is slightly higher: 26.1%. 

50. The median yearly income for a family in Aliquippa is $5,- 
312 as compared with $5,605 for a family in Pittsburgh. On the one 
hand, only 12% of the families in Aliquippa have an income under $3,- 
000 while 18.4% of Pittsburgh's families fall into that income group. 
On the other hand, 10.7% of the families in Aliquippa have an income 
of $10,000 and over as compared with 14.3% in Pittsburgh. Only 
8.1% of Pittsburgh's labor force is unemployed whereas 9.3% of Ali- 
quippa's labor force is unemployed. In Aliquippa 26.4% of the jobs 
are classified as white collar jobs; the comparable figure for Pitts- 


burgh is 43.6%. 
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51. There appear to be certain differences in the educational 
levels of the two communities: 2.9% of Aliquippa's residents (25 
years and over) are college graduates; 6.4% of Pittsburgh's resi- 
dents are college graduates. Similarly, 27.3% of Aliquippa's resi- 
dents have finished high school. The comparable figure for Pitts- 
burgh is about 35%. 17.1% of Aliquippa's residents have completed 
fewer than five years of school as compared with 8.1% of Pittsburgh's 
residents. The median number of school years for Pittsburgh resi- 
dents is 10.0 years and 9.0 years for Aliquippa residents. 
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52. The percentage of home ownership in Aliquippa is higher 
than it is in Pittsburgh. In Aliquippa, 60% of the occupied housing 
units are owner-occupied. In Pittsburgh, 48% of such units are own- 
er-occupied. In Aliquippa, 8 out of 10 available housing units may 
be classified as "sound" with all plumbing facilities, ete. as com- 
pared with 7 out of 10 in Pittsburgh. | 
Remanded Issue (a) (1) | 

53. Under remanded issue (a)(1), para. 8, supra, each appli- 
cant must show the extent to which its specified station location has 
separate and distinct needs from the "presumed" community served 
(Pittsburgh). The differing characteristics between the specified sta- 
tion locations on the one hand and Pittsburgh on the other hand do 
not, per se, constitute proof of distinct and separate needs, but 
they do provide fruitful areas that the applicants could explore to 
determine if such needs exist. 

54. The Broadcast Bureau charges that Miners did not make 
any effort to translate the Aliquippa-Pittsburgh differences into a 
showing of need; that it made no surveys; that it supplied no meaning- 
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ful affidavits; and that it offered no exhibits regarding the (a)(1) 
needs. 


355. Miners relies upon the following summary of the factual 
position with regard to the "need" issue: 


“The characteristics of these two commu- 
nities are thoroughly documented in this proceed- 
ing and Findings of Fact were submitted thereon 
at the close of the first hearing. Those findings 
are incorporated herein by reference. In addi- 
tion, WMBA wishes to incorporate certain findings 
made by the Court of Appeals in Miners Broad- 
casting Service, Inc. v. FCC, 349 F.2d 199, 121 
U.S. App. D.C. 222 (1965), which bear upon the 
characteristics of the two communities: 


(A) That Ambridge and Aliquippa are 

' contiguous boroughs located 10.5 and 

| 12 miles northwest of Pittsburgh, hav- 
ing populations of 13,865 and 26,369. 


'(B) That Aliquippa has no local trans- 
mission service. 
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_ “Additional evidence has shown that the 
population in the Ambridge-Aliquippa area is 
concentrated in towns along the Ohio River. 
Those towns north of Ambridge-Aliquippa are 
in an area referred to as the Beaver Valley 
Area. Those towns south of Ambridge-Aliqu- 
ippa are in an area referred to as the Ohio 
Valley Area.” 


56. It is clear that the three parties have approached with dif- 
ferent techniques the problem of ascertaining separate and distinct 
needs of the communities. The approach of Miners may be called 
"experiential" as shown in the following three paragraphs. 

57. The attempts made by WMBA since the station began opera- 
tion to serve Aliquippa and the surrounding area have been set forth 
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fully in the earlier record. The management and supervisory per- 
sonnel of WMBA are active in community organizations, such as 
educational and religious committees and social clubs. Station 
management maintains daily contact with government officials of 
Ambridge and Aliquippa as part of its daily work in connection with 
the station. Daily contact is also maintained with officials of civic 
and community clubs and organizations. Religious leaders in both 
communities are also frequently contacted. Part of the responsibil- 
ity of the station manager at WMBA is to maintain contacts with 
schools, clubs, religious, and other organizations in Aliquippa. 
School Board meetings are attended by WMBA personnel and infor- 
mation is supplied by the Aliquippa schools to help in reporting the 
news of such meetings. The Aliquippa Education Association parti- 
cipates in a weekly series of programs called "Dateline Education" 
which features the news of Aliquippa schools. | 

58. Certain functions performed by Radio Station WMBA for 
the school system in Ambridge are not performed for the school 
system in Aliquippa. Both the Ambridge and Aliquippa schools 
have senior and junior class plays, band concerts, orchestral per- 
formances, and other school functions which should have publicity. 
In Ambridge, students regularly come to the station to | advertise 
these functions. | 

59. In response to a question from the Hearing Examiner 
as to whether WMBA had aggressively investigated the need for 
coverage of events in Aliquippa and Ambridge, it was answered 
that the staff of WMBA actively tries to determine upcoming 
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activities, either by traveling to Aliquippa or calling the schools and 
getting the necessary information. WMBA has, in addition, made 
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several requests to Aliquippa schools to supply it with information 
regarding their activities. 

60. WMBA Exhibit No. 24 contains affidavits admitted into evi- 
dence in this proceeding which unanimously support the view of 24 
Aliquippians that Aliquippa needs a local radio transmission service 
and a local studio for better radio service in behalf of various com- 
munity organizations in Aliquippa.° ) 

61. The earlier record of this proceeding indicates that with the 
augmented staff which it proposes and with the studio it will main- 
tain in Aliquippa if this application is granted, Station WMBA will 
feature more extensive coverage of local news, additional announce- 
ments by or on behalf of Aliquippa organizations because of the con- 
venience of its Aliquippa studios, and a larger number of programs 
specifically directed to the residents of Aliquippa. A substantial 
number of programs, including 40% of the news programs, will be 
originated live from the Aliquippa studio. In addition to the news 
programs, WMBA will broadcast more live sports programs, more 
church services and other religious programs and more educational 
news and features from Aliquippa. 

62. The Aliquippa studios and offices will contain at least two 
offices, one for administrative and one for news gathering and writ- 
ing facilities connected by a permanent equalized broadcast line to 
the WMBA Ambridge control room. The studio will contain a con- 
sole, tape recorder, and turntable. In connection with the operation 
of the proposed Aliquippa studio and office, WMBA will increase its 
staff by 4 full-time employees, including one administrator employee, 
one program, one combination program and engineering, and one 
commercial employee. 


SWMBA Exhibit No. 24 was admitted into evidence at the hearing 
session of June 17, 1967. Pages 1800-1803 of the transcript reflect 
rather pithily,'perhaps too pithily, what the Examiner thought of it as 
evidence. 
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63. In WMBA Exhibit No. 28, at p. 12, Aliquippa, Pennsylvania 
was given a separate listing in Table 6 which consists of data for 
cities having 25,000 inhabitants or more in 1960. A breakdown of 
statistics for Aliquippa appears from pages 12 through 21. This 
information allows a finding to be made that the U.S. Census Bureau 
regards Aliquippa, Pennsylvania of sufficient and distinct impor- 
tance to compile a breakdown of statistical data regarding the 
city as a metropolitan unit. | 

64. Almost all of Miners' entire direct case at the remanded 
hearing was directed at issues and matters other than the re- 
manded 307(b) issues. As can be seen, Miners submitted a great 
deal of evidence updating its original dual-city identification issue. 
It devoted much time presenting a daul-city economic hardship 
showing despite the Examiner's statement that it should not go be- 
yond updating its previous showing. Similarly, it devoted a great 
deal of effort toward trying to prove a dual-city programming hard- 
ship. While such evidence updates the dual-city designation issue, 
it does not go directly to meeting the Commission's remanded is- 
uses. | 

65. Miners attempted to show that its 10 kw proposal was not 
intended to be a Pittsburgh station, but was intended to serve the 
Ohio and Beaver Valleys north of Pittsburgh, as shown in Miner's 
Exhibit No. 26 which the Examiner received in evidence while ex- 
pressing his doubts as to its relevance. The record shows clearly 
that Miners' existing 500 watt operation already serves almost all 
of those portions of the Ohio and Beaver Valleys with a primary 
service signal. While Miners indicated that the station does not in- 
tend to solicit advertising in Pittsburgh, it appears that the station 
already has an advertising representative trying to secure business 
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for it in that city. | 
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66. Monroeville relies on its past performance and on the char- 
acteristics of Monroeville itself to establish the specific needs for 
the services rendered. In a sense it also takes the experiential ap- 
proach. Throughout the remanded proceeding and in subsequent fil- 
ings, Miners has vigorously contended that evidence of Monroeville's 
operation of WPSL was inadmissible because the station was and is 
operating under "tainted” authority or "defective license." The Ex- 
aminer holds that (a)(2) of the issues is a clear mandate and that evi- 
dence of Monroeville's experience is "relevant evidence” within the 
meaning of that issue. The Commission just cannot close its eyes on 
Monroeville's practical experience because Miners fancies itself to 
be the victim of administrative aggreivement. 
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67. It is clear from the above and Monroeville's entire case 
that it has discovered the needs of the Monroeville community in 
virtue of its having been on the air since September 27, 1964, and, 
since then, it contends, having responded to the needs of the com- 
munity as they have been discovered. However, the service has 
continued without significant modification since its inception. Its 
plans, policies, and proposals can best be determined from the 
record and performance of its station, WPSL. 

68. Monroeville regards its local area for which it has and 
will provide a local radio outlet as Monroeville and the following 
communities within a radius of 5 to 7 miles of Monroeville and 
east of Pittsburgh: Pitcairn, which is surrounded by Monroeville, 
Penn Hills, Plum, Murrysville, Turtle Creek, Wilmerding, Wall, 
Churchill, Wilkins, Township, Delmont and Export, which make up 
which is called East Suburban Area. Monroeville proposes to de- 
vote the following percentages of time to various types of programs 
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and to broadcast not more than 500 commercial spot announcements 
and not fewer than 125 noncommercial or public service spot an- 
nouncements per week: Entertainment, 73.93%; Religious, 2.74%; 
Agricultural, 0.61%; Educational, 1.63%; News, 9.88%; Discussion, 
3.61%; and Talks, 5.60%. The news programs will consist of local 
news, i.e., from the communities of the East Suburban Area, ob- 
tained in cooperation with local police and fire departments, from 
telephone interviews and from "stringers" or correspondents. State, 
national, and international news will be obtained from United Press 
International. News will be broadcast five minutes each hour and for 
longer periods and more frequently when necessary to provide ade- 
quate coverage. Local and area weather reports and forecasts will 
be included in all news programs. Local controversies will be cov- 
ered from time to time in news and other programs. Sports news, 
schedules, and scores will be included in news programs when ap- 
propriate. In addition to the five minute news programs each hour, 
a one-minute roundup of news headlines will be presented on the 
half-hour. | 

69. Each weekday morning a minister of an area church will 
present a two to four minute recorded "sermonette." The Monroe- 
ville Ministerial Association, which has as members the pastors of 13 
protestant churches in Monroeville and other East Suburban commu- 
nities and which works closely with the two Roman Catholic churches 
and the Jewish Synagogue in Monroeville, assists in a weekly assign- 
ment of ministers. Every other week will be made available to Cath- 
olic pastors. Each Sunday morning, the regular one hour service will 
be broadcast from the Park Baptist Church in McKeesport, and a live 
30-minute sermon and hymns will 
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be presented by the pastor of the Free Gospel Church of North Brad- 
dock. In addition, 15-minute recorded programs will be presented 
by the Nazarene Radio League, Des Moines, Iowa, and the Lutheran 
Church in America. 

70. Educational programs will fill the period from 11:05 A.M. 
to Noon each Saturday. This time will be made available to the Gate- 
way Union School District. A series of weekly programs will be de- 
voted to science exhibits and activities of the students. Four or five 
student representatives of each grade of the eleven elementary schools 
will appear on consecutive Saturdays. The annual spelling bees of the 
schools will also be presented, with some of the trophies awarded by 
the Monroeville Lions Club. Dramatic and musical groups will be 
presented on other Saturdays. When no suitable programs are 
available from the schools (for example during the summer vaca- 
tion period) the time will be made available to the Monroeville De- 
partment of Recreation and Parks, the Boy Scouts and the Girl 
Scouts, and similar youth groups. From time to time, this period 
will also be utilized for reports from officials of Monroeville Bor- 
ough. Additional time will be made available for any and all of these 
groups and activities when it is found that this Saturday period is 
not sufficient to meet their needs. Two or more minutes each day 
will be devoted to a run-down of school, student and PTA activities 
for the day, and news of future activities such as plays, concerts and 
athletic events. The adult educational program will also be given 
attention. The next day’s school lunch menu will be given to assist 
the parents in planning their children's breakfasts and suppers. 

71. The principal talk and discussion program will be "Hi 
Neighbor.” It will feature interviews with civic, charitable, church, 
and governmental leaders of Monroeville and the surrounding area, 
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both from the studios and by telephone. Housekeeping, homemaking, 
and cooking hints, and questions by telephone from listeners in their 
homes will also be included in the program. One of the many features 
of the program will be "Instant Radio Classified" with listeners tele- 
phoning their desires to buy, sell, or swap a wide variety of articles. 
Two telephone lines will be equipped for operation in this program. 
Music will be incidental and limited to "bridges" to divide the pro- 
gram into separate segments and to establish moods. In addition, 
three to five minutes will be devoted each weekday to recorded in- 
terviews and discussions from Pennyslvania State University on a 
wide variety of subjects. On Sundays, a 15-minute recorded dis- 
cussion will be presented by the Rosicrucian Order of San Jose, 
California. This is not a religious program. In addition to the reg- 
ularly scheduled programs, discussion of public and controversial 
issues : 


' 
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will be presented on special programs as such issues arise. One 
example of a controversial issue which will be covered is illustrated 
by that arising from an order of the Supervising Principal of the 
Gateway Union School District in December of 1965 concerning the 
manner in which Christmas was to be observed in the schools. Only 
a part of the story was presented by the Pittsburgh press and radio 
and television stations. The full story, including the meeting of the 
principal and teachers, was broadcast only by Station WPSL. 

72. Noncommercial public service announcements of news and 
events of charitable, religious, civic, governmental, educational and 
other organizations in the East Suburban Area will be broadcast fre- 
quently each day, as borne out by past practice. From October in 
1964 through January 31, 1966, a total of 7,461 announcements were 
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broadcast on behalf of federal, state, and local organizations, an 
average of 466 per month. There is no ground to discredit Monroe- 
ville’s plan to continue its past practice. So-called public service 
announcements also will be presented on '’Punchboard,"” a calendar 
of local community events, church meetings, and service club pro- 
jects which will be broadcast at least six times each day, except 
Sunday, at 45 minutes past the hour. The announcements will be 
broadcast on each program until the event occurs. From the start 
of operation in September 1964 through February 1966, 'Punch- 
board” was used by 31 organizations in Monroeville, 2 in Pitcairn, 
4 in Turtle Creek, 2 in Wilmerding, 3 in Murrysville, 2 in McKees- 
port, one each in Wilkinsburg, Wilkins Township, Delmont, Irvin, 
Latrobe, Unity, Forest Hills, Churchill, Ten Hills, Clairton, Brad- 
dock, Greensburg, East Pittsburgh, Munhall, and Brentwood, and 5 
in Pittsburgh. 

73. In the category of agriculture, during the months when sign- 
on will be before 7:00 A.M., tape-recorded material provided by the 
United States Department of Agriculture and farm news from the 
United Press International will be presented on "Farmers Almanac," 
which will be five to six minutes in length. In addition, from time 
to time, garden news and shopping hints will be included in the "Hi 
Neighbor” program. 

74, Entertainment programs will feature a variety of music 
interspersed with time, weather, commercial, and public service 
announcements. Music will include “pop” tunes, scores of Broad- 
way musicals and operettas, polkas, waltzes, country and western 
selections, and the latest music popular with teenagers and young 
adults. An "Italian-American" and a "German Coffee Hour” pro- 
gram will be presented each Sunday afternoon. 
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75. Monroeville's program proposals and policies do not show 
any plans to serve as an outlet for Pittsburgh. As noted above, pub- 
lic service announcements have been broadcast on behalf of a few 
organizations located in Pittsburgh. | 

76. Monroeville does not contend nor does Miners admit that 
Miners proposes to provide service for Pittsburgh residents and 
organizations. Monroeville is more charitable in its conception of 
Miners' proposal than is Miners of Monroeville's, for Miners con- 
tends that Monroeville has failed to rebut the presumption that it is 
a Pittsburgh applicant, i.e., that Monroeville is nothing more than 
a "bedroom" community of Pittsburgh with no individual identity 
apart from Pittsburgh or the Pittsburgh East Suburban Area. The 
Examiner mentions this now because the matter becomes of impor- 
tance later in connection with further facts to be explored in setting 
forth the positions of Miners and the Broadcast Bureau. It may be 
well to state at this point that Miners proposes no substantial change 
in the program service of WMBA. | 
Fulfillment of Needs of Specified Community (a)(2) 

77. Monroeville. Monroeville presented the testimony of a num- 
ber of civic, educational, governmental, and religious leaders con- 
cerning the manner in which existing standard broadcast stations 
are meeting the needs of the community. In addition, nine standard 
broadcast stations voluntarily submitted replies to written inter- 
rogatories submitted jointly by Monroeville and the Commission's 
Broadcast Bureau. The witnesses appeared to be reliable and not 
just testifying from enthusiasm. The interrogatories were screened 
carefully and are not contested. | 

78. The program proposals, including public service announce- 
ment policies, which have been followed by Monroeville" s Station 
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WPSL, are set forth in some detail, supra. With respect to educa- 
tion, the former Supervising Principal of the Gateway Union School 
District testified that he had found most effective the use of WPSL 
to discuss with the public the reasons for tax increases and similar 
subjects requiring the support of the public. He also testified that 
WPSL has broadcast programs explaining new school offerings, in- 
cluding the "new math" and science programs; and that until WPSL 
was established, the school system never had opportunities to pre- 
sent programs informing parents of school activities. He gave a 
number of other instances in which WPSL had provided program- 
ming. The Director of Secondary Education of the Gateway Union 
School District testified concerning announcements and programs 
broadcast for the 
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schools by WPSL and additional programs planned for the future. 

He noted that, with only two weekly papers published in Monroe- 
ville, WPSL has provided the only way to reach the public with timely 
information. The satisfactory manner in which WPSL has served the 


Monroeville League of Women Voters was documented at some length. 


The needs of the Borough government for local radio service and 

the manner in which WPSL has served those needs was the subject of 
the testimony of the manager of Monroeville Borough. The Director 
of Recreation for the Borough of Monroeville explained his depart- 
ment's activities and the need for a readily accessible local radio 
station. Monroeville has provided this accessibility. The Chief of 
Police of Monroeville explained how WPSL has aided the Police De- 
partment during emergencies and in recruiting new members. 
Other witnesses represented the Monroeville Ministerial Associa- 
tion, the Monroeville Area Chamber of Commerce, the Monroeville 
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Area Industrial Development Corporation (MAID), the Monroeville 
Lions Club, the Rotary Club of Monroeville, the East Suburban Fa- 
cilities Committee of the Monroeville Area Chamber of Commerce, 
and the Monroeville Fine Arts Council. Each witness testified con- 
cerning the activities of his organization and the satisfactory manner 
in which WPSL has served those needs. Except for schogl closing 
announcements on KDKA during the winter months, none of the wit- 
nesses knew of any station other than WPSL having offered to serve 
their organizations. | 

79. The replies of nine stations which provide a 2 mv/ m pri- 
mary service signal daytime to Monroeville to the written inter- 
rogatories failed to show any signifcant amount of programming for 
Monroeville. As noted above, KDKA, Pittsburgh, broadcasts school 
closing announcements during the winter months. Although none of 
the stations could identify any news coverage of Monroeville, each 
stated that it does cover news events of interest to its service 
areas. The responses establish that each station recognizes its ob- 
ligation to serve its entire service area. | 

80. Miners. At the 1962 hearing, Miners ais evidence 
showing the manner in which WMBA had served Aliquippa. At the 
latest hearing, Miners presented the voluntary replies of standard 
broadcast stations to written interrogatories prepared jointly by 
Miners and the Broadcast Bureau. ! 

81. The manner in which Miners' WMBA serves Aliquippa is 
set forth in paragraphs 30 and 31 of the findings of fact of the initial 
decision. The following additional facts are submitted. | During the 
months of January and February of 1960, alone, no fewer than 20 
programs were broadcast over WMBA, which were 
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presented by or on behalf of religious or civic groups in Aliquippa. 
Almost eight hours of broadcast time were devoted to these pro- 
grams. Some of these programs were presented live from the 
WMBA studios, and some were broadcast from remote pickup points 
in Aliquippa. During the same time period, 102 spot announcements 
were broadcast on behalf of Aliquippa Community or civic organiza- 
tions. During the same two-month period thirty-two 5-minute pro- 
grams were devoted to public issues concerning Aliquippa. Thirteen 
of these 5-minute programs were editorials by WMBA concerning 
Aliquippa Community problems, and others of these 5-minute pro- 
grams originated from the WMBA studios and featured citizens of 
Aliquippa or representatives of Aliquippa organizations. During the 
same two month period, no less than 27 days were "signed off" by a 
minute and a half "Evening Prayer” by various Aliquippa clergymen. 
82. The over-all finding to be made from the answers of six sta- 
tions returning interrogatories is that the needs and interests of Am- 
bridge—Aliquippa and particularly Aliquippa are being met on an ex- 
tremely limited basis by stations in the Pittsburgh Urbanized Area 
(to whom interrogatories were addressed) and that there exists a 
substantial lack of specific service to Ambridge-Aliquippa from 
these stations. While WMBA makes a determined and credible ef- 
fort to serve the residents and organizations of Aliquippa, substan- 
tial obstacles (or so WMBA alleges in its case for dual-city identi- 
fication not in issue in the remanded proceeding) have prevented 
WMBA from serving Aliquippa as a local transmission service. 
These obstacles appear to be mostly emotionally created on the 
part of Aliquippians. The Broadcast Bureau has stated in its pro- 
posed findings, fn 28, p. 48: 
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"Obviously, Miners could put a studio in Aliquippa 

even if it is not granted. The 10 Kw-dual city — 

designation request is not a pre-requisite to the! 

placement of such a studio. See 47 CFR 73.30. | 

Whether the placement of such a studio would | 

place WMBA in a more advantageous competitive 

position with WBVP is not a question presented 

in this proceeding." 
The business of dual-city designation would not be mentiemed herein 
were it not considered by Miners to be closely related to the satis- 
faction of the needs of Aliquippa, a question legitimately in this case. 
Concerning the reference by the Broadcast Bureau to WBVP (Beaver 


Falls) it should be noted i 
| 
| 
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that even though the Hearing Examiner rejected an exhibit (Monroe- 
ville's No. 48 to show the service of WBVP) there is sufficient bona 
fide testimony in the record to show that WBVP is a most serious 
competitor to WMBA in servicing Aliquippa and in contending for Ali- 
quippa revenues. | 

83. Before going on to (a)(3) the Examiner would like to com- 
ment that counsel for the Broadcast Bureau has done a most metic- 
ulous job in presenting the facts in this case and a most incisive 
analysis thereof in his proposed findings and conclusions. A situa- 
tion exists wherein, except for Miners' position that Monroeville's 
evidence is tainted with an administrative law version of original 
sin, there could be little dissension over the validity of the basic 
facts concerning the party-applicants. Therefore, and at the risk 
of a multiplicity of exceptions to facts, the Examiner has not ex- 
cruciatingly detailed the minutiae of the answers to the interroga- 
tories, for example, or some seven reasons the Bureau holds may 
cast doubt upon the question of whether WPSL is "realistically" a 
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Monroeville station. Suffice to say, in the interests of expeditious 
justice, that the Examiner, in the face of the Bureau's commend- 
able lambasting of Monroeville's position, comes to the same fac- 
tual conclusion that the Bureau reaches in its conclusory portion 
of its final pleading, i.e., that Monroeville has made a sufficient 
showing that it "realistically" will be a Monroeville station. 
Remanded Issue (a) (G) 

84. Under remanded issue (a)(3), each applicant should show 
the extent to which its proposed program schedule will meet the 
specific unsatisfied needs of its station location. | 

85. Miners’ (a)(3) Showing. Although it was made perfectly 
clear to Miners that it could update its programming showing (Tr. 
930 and 956), Miners submitted no updated program schedule. Nor 
did it attempt to update its program description. Instead, it indi- 
cated that it intended to implement its 1962 program proposal; i.e., 
the one identified at the previous hearing and described at paragraph 
33 of the initial decision. In other words, although Miners proposes 
at least four major operational changes; i.e., a change of frequen- 
cies (from 1480 ke/s to 1510 ke/s; a significant change in its di- 
rectional antenna pattern; a significant change in power (from 500 
watts to 10 kilowatts) a 


4 Stated another way, Miners proposes to increase its power 
from that which is ordinarily considered to be local power coverage 
to that which is ordinarily considered to be wide area coverage. 
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and an expansion in specified station location (from Ambridge to 
Ambridge-Aliquippa), Miners’ proposed programming does not, on 
its face, differ appreciably from that now offered. Thus the re- 
manded hearing record is totally devoid of any (a)(3) evidence as 
far as Miners is concerned. 
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86. Miners does reiterate that it would put a studio in Ali- 
quippa if its application is granted. However, at the — hear- 
ing, it offered no specific additional programming support for that 
position. 

87. Monroeville's (a)(3) Showing. Monroeville has submitted 
an illustrative program schedule, an analysis of that program sched- 
ule, and a description of the programs it intends to present. 

88. The bulk of the proposed programming is general in nature 
and could appeal to Pittsburgh's residents as well as it could to 
Monroeville's residents. Monroeville's proposed program schedule 
is 74% entertainment. The entertainment is almost all recorded 
music. This music includes about 34 hours of "middle-of-the-road 
non-frantic pop and popular tunes" per week. It also includes ethnic 
music such as a Polka Party, an Irish Hour, an Italian-American 
program and the German Coffee Hour. About three hours of the la- 
test popular music would be broadcast on "Saturday Rock," and about 
five hours of Country-Western music would be broadcast on Saturday 
and Sunday on "Country Capers." : 

89. Monroeville has made no showing why such a broad-based 
entertainment fare is designed more for Monroeville than it is for 
Pittsburgh, however, it cannot be found that it is not equally accept- 
able and pertinent to the desires of the Monroeville public. The 
ethnic music might even be more palatable by Pittsburgh residents 
than for Monroeville's. Monroeville admits that it never conducted 
a survey to determine whether its Country-Western music would be 
acceptable to Monroeville's residents. However, the Commission 
cannot be oblivious of the fact that such fare has a vigorous life and 
a tenacity for continued inclusion throughout the nation irrespective 
of local cultural patterns. | 

90. To news programming, Monroeville proposes | to devote al- 
most 10% of its broadcast week. However, it does not bstimate how 
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much of that news would be local news. The proposed news format 
will not differ substantially from the one used at WMCK, McKees- 
port. This is not to say that it should differ. Monroeville proposes 
to editorialize. However, its 
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editorials will be more regional in nature than local. Its traffic and 
weather reports are of the type employed by other stations in the 
area. These would probably be the same in any event, for indigen- 
ous reasons. Monroeville does not propose to broadcast any local 
sporting events since it is a daytime only station, and most of the 
high school contests take place at night. 

91. On the positive side of its proposed programming, it ap- 
pears that Monroeville (WPSL) will make a significant contribution 
to Monroeville’s needs insofar as public service announcements are 
concerned. In addition, it will provide an outlet for local civic ex- 
pression through its "Hi Neighbor” program. It will make some 
contribution to Monroeville'’s local educational needs, and its reli- 
gious needs. The "’Punchboard” program is a calendar of local com- 
munity events, church meetings, and service club projects. It is 
broadcast at least six times each day, except Sunday. This appli- 
cant submitted an exhibit which showed the number of such 'Punch- 
board” announcements broadcast during the weeks of February 28, 
1965 and October 31, 1965. During the week of February 28, 1965, 
sixty "Punchboard” announcements were broadcast on behalf of 
such organizations as the Monroeville Junior Women's Club, the 
St. Nicholas Serbian Orthodox Church, and the Kiwanis Scholarship 
Fund. During the week of October 31, 1965, two hundred and fifty- 
seven such announcements were broadcast on behalf of such organ- 
izations as Temple David Sisterhood, Jehovah's Witnesses, and the 
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Monroeville Garden Club. The 'Punchboard" program especially 
invites public service organizations to use WPSL's facilities. That 
invitation expressly points out that any non-profit organization can 
have its publicity items carried on WPSL free of charge. The an- 


nouncement is made during each "Punchboard" broadcast. 

92. In addition to certain regular Sunday religious programs 
(which do not involve Monroeville churches), WPSL presents a brief 
religious program entitled "Thought For The Day" wherein short 
religious messages (2 to 4 minutes) are broadcast on weekdays at 
8:10 A.M. The ministers and priests assigned to participate are 
selected by the Monroeville Ministerial Association and the local 
Catholic leaders. Most of the participating clergymen represent 
churches in Monroeville; others represent churches from the sur- 
rounding area. The station carries numerous public service an- 
nouncements on behalf of the Gateway School District (which 
includes Monoreville's schools) plus a brief weekday program on 
school news and the school lunch menu. On Saturday from 11:05 
A.M. until noon, the time is set aside for the Gateway Union Schools. 
School science, : 
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music and dramatic programs will be presented, along with the an- 
nual spelling bee. In the summer, the time will be made available 
to the Monroeville Department of Recreation and Parks, the Boy 
Scouts and the Girl Scouts and similar youth groups.” | 

93. The program "Hi Neighbor" (weekdays 10:05-10:30 A.M.) is, 
in essence, 2 woman's program. Although some of the "Hi Neighbor" 
programs are commercial in nature others are not and include in- 
terviews with several of the civic leaders in Monroeville; e.g., Mrs. 


Henry Krier of the Monroeville Girl Scouts was interviewed on Octo- 
| 
| 
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ber 20, 1966 (nterview - 15 minutes); Warren Pfost, Monroeville's 
Director of Recreation and Parks was interviewedon October 9, 1965 
(interview - 20 minutes); and Virginia McMillen of the Monroeville 
Civic Theatre was interviewed on February 4, 1965 (interview - 20 
minutes). 

Remanded Issue (a) (4) . 

$4. Under remanded issue (a)(4), each applicant must show the 
extent to which the projected sources of revenues within its speci- 
fied station location are adequate to support its proposal as compared 
with its projected sources from all other areas. 

95. Miners" (a)(4) Showing. Miners made no attempt to project 
the sources of revenues for its proposed 10 kilowatt operation. How- 
ever, it presented certain financial data on its existing 500 watt op- 
eration. As previously noted, the existing 500 watt operation is di- 
rectionalized away from Pittsburgh, and the existing 2 mv/m pri- 
mary service embraces no Pittsburgh residents. In 1965, WMBA 
sold $111,300 worth of advertising. $90,525 of that amount was 
classified as local advertising and the remaining $20,775 was classi- 
fied as national advertising. WMBA divides its advertising into two 
categories: local and national. Local advertising is any advertising 
which does not come from an advertising agency. All agency busi- 
ness is classified as national. WMBA's revenues are not set forth 
in terms of the geographical location of the advertiser, but on the 
bases of who secured the advertising. For the purposes of issue (a) 
(4), “local” advertising, as WMBA uses the term, can include di- 
rect sales to Pittsburgh advertisers as well as the advertisers in 
the community. It is difficult, therefore, to give any meaningful 
significance to "local" advertising. 


Ht has been felt appropriate by the Examiner to repeat under 
this issue facts of Monroeville's performance which have been 
noted heretofore under another issue. 
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96. Miners did not attempt to break down the $20,775 figure. 
However, on the $90,000 in so-called local revenues, Miners states 
that about $24,000 were received from firms located in Ambridge. 
$11,000 were received from firms located in Aliquippa, and the re- 
maining $55,000 were derived from other sources, principally from 
Beaver County. Less than $5,000 was received from businesses lo- 
cated in Allegheny County, wherein the presumed community of ser- 
vice, Pittsburgh, is located. Miners submitted no new information 


regarding its projected 10 kilowatt expenses. 


97. It is clear in the initial decision and this supplement that 
Miners now proposes a significant change in power (500 watts to 10 
kilowatts). It proposes a completely different directional operation— 
one directed towards Pittsburgh and Allegheny County. It proposes 
to provide a primary service signal (2 mv/m or greater) to 98% of 
Pittsburgh in contrast to no present 2 mv/m service. But Miners al- 
leges (a) that it does not intend to solicit advertising in Pittsburgh; 
(b) that, in its opinion, it would not be able successfully to solicit 
advertising in Pittsburgh even at the proposed 10 kilowatt power; 
and (c) that it would be better able to solicit advertising in Aliquippa 
and the rest of Ohio and Beaver Valleys where, in its opinion, direct 
mail is its biggest competitor for advertising. Miners submits that if 
its high-powered, differently directionalized 10 kilowatt operation 
is granted, it will eventually secure another $20,000 in revenues each 
year and that about $11,000 of such revenues would come from Ali- 
quippa firms. In view of the strong technical signals it now emits, 
these estimates are very skeptically entertained by the Examiner. 
(That is, if they are put forward on the basis of added power alone.) 


98. The station itself would not need to solicit national adver- 
tising in Pittsburgh since it already has a Pittsburgh advertising agency 
to solicit national business in that city. Miners’ opinion that; even 


| 
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at 10 kilowatt, it could not actively compete for business in Pitts- 
burgh is unsupported by the requisite supporting facts. The finding 
of the Examiner is that the question of the amount of local Pittsburgh 
_ income is still a matter of speculation. Miners’ opinion that direct 
mail is its biggest competitor in Beaver Valley stands on better ground 
since the evidence elicited was based on its own experience. 


99. Monroeville’s (a4 4) Showing. Monroeville meets issue (a) 
(4) by showing its actual (as opposed to projected) revenue between 
the date it' went on the air on September 27, 1964 and April 30, 
1966. In that 18-month period WPSL billed 195 
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different business firms for a total of $35,833. 43.6% of these were 
in Monroeville and only 5.6% of them were in Pittsburgh. 48.2% of 
the advertising revenues came from Monroeville, and only 3.8% from 
Pittsburgh. 


100. It also appears that exclusive of Pittsburgh and the city 
of Monroeville the station draws and will draw substantial revenues 
from other suburban communities in the East Pittsburgh Area. For 
example, 11.5% of its advertising revenues are obtained from Pitcairn, 
and 11.3% of such revenues are obtained from McKeesport. In fact, 
Monroeville obtains 41% of its advertising revenues from 45.2% of 
its sponsors who are located in suburban communities east of Pitts- 
burgh. Monroeville offered no evidence on its expenses for the first 
18 months of operation. 


Remanded Issue (b) 


101. Neither Broadcasting nor Miners can qualify as Pittsburgh 
outlets under remanded issue (b). Miners’ proposed 25 mv/m con- 
tour does not reach the city of Pittsburgh, and its 5 mv/m contour 
does not cover the most distant residential section of the city. Thus, 


it could not comply with 47 CFR 73.188(b) (1) and (2). Moreover, 
Miners proposes to locate its main studios in Ambridge and Aliquippa. 
Thus it would not comply with 47 CFR 73.30. | 


102. Monroeville’s proposed omnidirectional 25 Mv/m contour 
does not reach the city of Pittsburgh and its 5 mv/m does not cover 
the most distant residential section of the city. Thus, it could not 
comply with 47 CFR 73.188(b)(1) and (2). Moreover, its main 
studio would be located in Monroeville. Thus, it would not comply 
with 47 CFR 73.30. | 


Ultimate Facts 
Miners Broadcasting Company 


103. Miners Broadcasting Company now operates Station WMBA 
at Ambridge, Pennsylvania (1460 kc/s, 500 watts, daytime. DA, Class 
III). It seeks a change of facilities. It proposes to operate a Class 
II station on 1510 ke/s, 10 kilowatts power, daytime only, DA, with 
a dual-city designation of Ambridge and Aliquippa, Pennsylvania. 

[1363] : 

104. At the outset it should be noted that Miners’ proposed 
10 kw operation cannot comply with remanded issue (b). Thus, if 
it cannot rebut the presumption pursuant to issues (a)(1) through 
(a)(4), its application must be denied. 


105. Miners’ present 500 watt operation is directionalized to 
the east and west in the shape of a figure eight. As such, it is: direc- 
tionalized away from Pittsburgh (the “presumed” community of ser- 
vice). However, 10 kilowatt operation is directionalized with the 
major lobe directed towards Pittsburgh. As hereinbefore stated, this 
is not an intentional contrivance by Miners to get into Pittsburgh, 
however. 
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106. Such proposed directionalization, along with the signifi- 
cant proposed increased daytime power (10 kw), would result in a 
5 mv/m penetration of Pittsburgh. As proposal, Miners’ 5 mv/m 
contour embraces an area of 11 square miles in that city. This rep- 
resents 20.4% of the area of the city of Pittsburgh. Eighty-three 
thousand one hundred (13.8%) of Pittsburgh’s residents fall inside 
this contour. Thus, Miners must rebut the presumption that it pro- 
poses a sub-standard Pittsburgh station as opposed to an Ambridge- 
Aliquippa station. In this connection, it must be noted that Miners’ 
2 mv/m primary service signal would be provided to 98% of Pitts- 
burgh; i.e., t0 592,245 Pittsburgh residents. This figure of 592,245 
represents almost one-half of the people residing in Miners’ proposed 
2 mv/m contour. Only about one out of every 40 potential urban 
listeners would reside in Ambridge-Aliquippa but 19 out of 40 would 
would reside in Pittsburgh. 


107. While two applications with this amount of 5 mv/m pene- 
tration have been granted, they have been either omnidirectional, 
low power operations, or stations located in the central cities of 
newly formed metropolitan statistical areas. Moreover, in both in- 
stances, the Commission was able to conclude that a sufficient show- 
ing has been made to rebut the central city presumption. 


108. If Miners is to rebut the presumption and demonstrate 
that it is not a Pittsburgh station, it must show the extent to which 
the specified station locations have needs that are separate and dis- 
tinct from those of the presumed community served. 
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109. Miners’ showing on this point is insufficient. It made no 
attempt to show how the needs of Ambridge are separate and dis- 
tinct from those of Pittsburgh. Perhaps they are, but Miners did not 
produce the evidence. On Aliquippa, Miners has shown that that 
community has a different educational level from Pittsburgh’s, a lower 
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percentage of white-collar jobs, and a higher percentage of residents 
of foreign birth. However, it made no effort to translate these dif- 
ferences into needs. It made no surveys, and it supplied no mean- 

ingful affidavits, nor did it offer exhibits describing any alleged (a) 
(1) needs. | 


110. Miners’ existing 500-watt operation provides an adequate 
technical signal to both Ambridge and Aliquippa and to most of 
Beaver Valley. The significant difference between Miners’ present 
and proposed operation is the better than one-half million Pittsburgh 
residents picked up by the latter. The significant gain in the number 
of Pittsburgh residents who would receive WMBA’s primary service 
signal is the inevitable consequence of Miners’ proposed higher power 
and its directionalization toward Pittsburgh as opposed to the exist- 
ing operation being directed away from the presumed community 
served. The Commission’s statement of 307(b) policy doesn’t give 
merit points for good intent in the face of embarrassing BETES 
facts. 


111. Accordingly, it must be concluded that Miners’ showing 
under issue (a)(1) is insufficient to rebut the presumption that it 
would be a substandard Pittsburgh operation, and its application 
must be denied. | 


112. Under remanded issue (a)(2), Miners must show the ex- 
tent to which the distinct and separate needs (found under (a)(1) 
are Or are not being met by existing standard broadcast stations. 

113. Under remanded issue (a)(4), Miners must show the ex- 
tent to which the projected sources of revenues within Ambridge and 
Aliquippa are adequate to support its proposal as compared with the 


sources from all other areas. 
| 


114. Miners made no attempt to project the revenues from its 
10 kw proposal insofar as Pittsburgh is concerned. It argues, with- 
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Out record support, that it could not compete for Pittsburgh revenues. 
The Examiner has throughout accorded all good faith to Miners’ con- 
tention that it does not desire to be a Pittsburgh station, but such an 
argument simply does not harmonize with the fact that a half-million 
Pittsburgh residents would receive Miners’ high-powered signal. Even 
if Miners itself would not solicit “local” business in Pittsburgh, it is in- 
conceivable that its “rep” would not solicit “national” advertising for 
Pittsburgh consumption. 
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Monroeville Broadcasting Company 


115. Monroeville Broadcasting Company seeks authorization to 
operate a Class II station on 1510 kc/s, with 250 watts power, day- 
time only, using a nondirectional antenna at Monroeville, Pennsyl- 
vania (population—22,446). 


116. |At the outset it should be noted that Monroeville’s pro- 
posed 250 watt operation cannot comply with remanded issue (b). 
Thus, if it cannot rebut the presumption pursuant to issues (a)(1) 
through (a4), supra, its application must be denied. 


117. Monroeville proposes to operate at 250 watts—the lowest 
power available on a Class II frequency. Equally important, it pro- 
poses omnidirectional operation; i.e., its circular contour extends an 
equal distance in all directions. In other words, Monroeville does 
not direct its signal westward towards the central city (Pittsburgh) 
at the expense of the signal to the east, north or south. 


118.| Because of its low power and its omnidirectional opera- 
tion, Monroeville’s 5 mv/m penetration of Pittsburgh is de minimis. 
Its 5 mv/m contour would embrace only 2,256 of Pittsburgh’s 604, 
332 residents. On the other hand, its 2 mv/m primary service con- 
tour would include 201,444 residents of Pittsburgh. While this is 
substantially fewer than the one-half million Pittsburgh residents 
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embraced in Miners’ proposed 2 mv/m contour, it is nevertheless sub- 
stantial enough to warrant an inquiry under the remanded issues. 


119. Stated another way, Monroeville proposes a technical type 
of operation that met with the Commission’s approval in Clay Broad- 
casters, Inc., 4 FCC 2d 932; namely, a low-powered, omnidirectional 
operation. As the Commission there stated in pertinent part: ne ~ 
the applicant’s proposed power of [250 watts] appears reasonable 
in the light of its desire to furnish adequate service. . ., and that rel- 
atively low power together with the proposed omnidirectional radi- 
ation pattern tends to rebut the inference that the applicants’ teal 
goal is to serve the larger community. . .” When these facts are con- 
sidered, along with the de minimis 5 mv/m penetration involved, the 
technical aspects of Monroeville’s proposal are indeed favorable. 


120. Under remanded issue (a1), Monroeville must show the 
extent to which Monroeville has needs which are separate and dis- 
tinct from those of Pittsburgh. | 


| 
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121. Monroeville’s showing on this point, while not a strong 
showing, appears sufficient enough to meet (aX(1)’s requirements— 
especially when it is remembered that the 5 mv/m penetration is de 
minimis. Monroeville has shown: (a) that Monroeville is a young 
community whose population growth is almost explosive; (b) that 
this 186% growth rate must be contrasted with Pittsburgh’s 10.7% 
drop in population during the same 1950-1960 period; and (c) that 
the problems of a young smaller growing community like Monroe- 
ville are different from those of the larger, older, more stable com- 
munity of Pittsburgh. The applicant has submitted the necessary 
data to support that contention. The school system is still fairly 
new and needs publicity and programming. Local organizations, 
many of which are small, and many of which are new, need public 
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service announcements and programming support. Local clergymen 
need an outlet for spiritual expression. 


122. On the other hand, there has been much evidence adduced 
which shows that Monroeville is extremely dependent on Pittsburgh 
and Allegheny County. Monroeville admits that Monroeville, at the 
present, is a “satellite” community. There appears to be no ques- 
tion that Monroeville’s future is dependent in a large part on 
Pittsburgh’s political, social and economic institutions. 


123. Balancing the favorable showing that Monroeville has 
made under issue (a1) against the evidence that demonstrates the 
needs which are commonly shared between Pittsburgh and Monroe- 
ville, it can be found as an ultimate fact that Monroeville has made 
a sufficient showing under that issue. This conclusion is strengthened 
by the minimal amount of 5 mv/m penetration involved in the pro- 
posed 250 watt operation. The (a){1) showing is not a strong show- 
ing, but it is sufficient under the circumstances. 


124. Under remanded issue (a2), Monroeville must show the 
extent to which the distinct and separate needs (found under (a)(1)) 
are or are not being met by existing standard broadcast stations. 


125. Except for the applicant, there is no station which shows 
an above average sensitivity to Monroeville’s needs. This is not to 
say that the existing stations who provide a 2 mv/m service to 
Monroeville are shirking their responsibilities. KDKA, WEEP, KQV, 
WKPA, and WMCK show a general concern with Monroeville’s over- 
all needs. 'However, that concern is a concern for just one of many 
communities within their service contours. Unlike WBVP and WMBA 
in the case of Ambridge and Aliquippa, these stations are not demon- 
strating an above average interest (as opposed to a more general 
interest) in Monroeville’s welfare. 
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126. Monroeville’s proposed programming can be said to dem- 
onstrate meaningful sensitivity to Monroeville’s needs. Because it is 
a daytime only operation, it does not intend to handle Monroeville’s 
sporting events which are held mostly in the evenings. Monroeville’s 
local news, editorials, traffic and weather reports represent an affir 

mative attempt to deal with local needs. | 


127. Moreover, Monroeville’s public service policy shows an 
awareness of local need. “Punchboard,” a calendar of local com- 
munity events, church meetings, and service club projects appears 
more than adequately to provide an outlet for PSA’s which other- 
wise might not be broadcast, or if broadcast by Pittsburgh stations 
would not reach the strictly local audience for which they are 
intended. 


128. On its ““Punchboard” program, Monroeville openly invites 
nonprofit organizations to make use of WPSL’s physical facilities 
free of charge. This invitation is issued every time the “Punchboard” 
program is broadcast, which is at least six times a day. While the 
invitation can be accepted by organizations outside Monroeville, the 
record shows that local Monroeville organizations are taking ful ad- 
vantage of the invitation. 


129. In addition to public service announcements for the 
Gateway Union School District (which includes Monroeville’s schools), 
anu in addition to a short daily school news program, Monroeville 
offers an hour program on Saturday for educational programming. 
During the summer this time is made available to the Monroeville 
Department of Recreation and Parks, the Boy Scouts, the Girl Scouts, 
and similar youth organizations. Local civic leaders can and have 
taken advantage of a talk and discussion program entitled “Hi 'Neigh- 
bor.” This program is presented weekdays from 10:05 AM. to 
to 10:30 A.M. | 
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130. ‘Again, balancing the strengths and weaknesses of Monroe- 
ville’s (a3) program showing, it can be found as an ultimate fact 
that the applicant has made a showing strong enough to overcome 
the presumption it faces. In other words, Monroeville’s (a)(3) show- 
ing when coupled with the favorable engineering characteristics al- 
ready referred to is sufficient to rebut the presumption that it is an 
outlet for Pittsburgh. 
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131. Under remanded issue (a4), Monroeville must show the 
extent to which the projected sources of revenues within Monroe- 
ville are adequate to support its proposal as compared with the 
sources from all other areas. 


132. For the past 18 months of operation 43.6% of the 
firms advertising on WPSL were local Monroeville firms. These firms 
supplied 48.2% of advertising revenues. While this 48% local revenue 
indicates local support, it cannot be found that the operation could 
survive solely on such local revenues. On the other hand, it is evident 
that WPSL could not depend on revenues from Pittsburgh for eco- 
nomic survival. During the comparable period, only 5.6% of the 
sponsors, and 3.8% of the revenues came from Pittsburgh. 


133. Excluding Monroeville, 41% of the advertising revenues 
and 45.2% of the sponsors came from suburban communities which 
are east of Pittsburgh and in the proximity of Monroeville. Thus, 
it appears that Monroeville’s present economic base consists in Mon- 
roeville advertisers plus other suburban community advertisers east 
of Pittsburgh. It is found that Monroeville is not dependent on cen- 
tral city revenues (Pittsburgh revenues) for its economic survival. 


134. WMBA’s existing 500 watt operation appears to be ade- 
quately meeting Ambridge’s daytime needs, and it extends strong 
efforts to take care of Aliquippa’s daytime needs. In addition to 
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the usual programming service of school closings, traffic reports. and 
regional-type public service announcements, WMBA handles school 
news in Aliquippa: it broadcasts religious programming for Aliquippa 
churches when the Aliquippa ministers bestir themselves to utilize 
Miners’ offers of time. It now broadcasts public service announce- 
ments for Aliquippa’s local charitable, religious, fraternal, and civic 
organizations. It has handled graduation exercises from the Aliquippa 
High School. Aliquippa baseball games have been broadcast. WMBA’s 
station employees are in daily contact with government, and school 
officials. Certainly, the 10 mv/m signal which WMBA places over 
Aliquippa is more than adequate to do the job from an engineering 
standpoint. 
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135. WBVP, Beaver Falls, devotes much effort to serving’ Ali- 
quippa’s needs, according to a witness called by Miners.° | 
Conclusions 

1. Miners’ 10 kw, directionalized operation is presumed to be 
a substandard Pittsburgh operation. Miners has not rebutted that 
presumption. It has failed to show that the needs of both Ambridge 
and Aliquippa are separate and distinct from those of Pittsburgh. 
Assuming arguendo that the two communities had distinct and sep- 


arate needs, the record shows that such needs are adequately being 


°WBVP returned an interrogatory objected to by Miners and rejected by 
the Examiner as being “‘puffing™ for its own station and glorifying its service 
to Aliquippa. It was the sort of thing that, in the Examiner’s opinion, could 
not be received over objection in the absence of cross-examination. If true, its 
contents would have been damaging to Miners, but counsel for Monroeville de- 
clined to take the deposition of the interrogee. (The interrogatory was sent 
out by counsel for the Broadcast Bureau who declined to make an offer of 
proof on it, whereupon counsel for Monroeville used it to make an offer of 


proof.) ; 
| 
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met by existing standard broadcast stations. In any event, Miners 
has failed to show how its programming would meet Ambridge’s and 
Aliquippa’s needs. Miners’ revenue showing under issue (a)(4) is un- 
convincing. Accordingly. its application should be denied. 


2. Monroeville has rebutted the presumption that it is a Pitts- 
burgh application. Its low-powered omnidirectional application 
would result in a de minimis 5 mv/m penetration of Pittsburgh. Its 
showing under issues (21) through (a3), when coupled with the 
favorable engineering characteristics just referred to, is sufficient to 
rebut the central city presumption. Monroeville’s (a)(4) revenue 
showing tends to corroborate the fact that WPSL’s operation is ori- 
ented more toward Monroeville than it is towards Pittsburgh. In fact, 
Monroeville’s operation shows a high degree of financial independence 
from Pittsburgh. Therefore, there being no other impediment to a 
grant of Monroeville’s application, it can be granted. 
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Accordingly, IT IS ORDERED, that unless an appeal from this 
Supplemental Initial Decision is taken by a party or the Commission 
reviews the Supplemental Initial Decision on its own motion in ac- 
cordance with the provisions of Section 1.276 of the Rules, the ap- 
plication of Monroeville Broadcasting Company for a construction 
permit to operate a new Class II standard broadcast station on the 
frequency of 1510 kc/s with 250 watts power, daytime only, utilizing 
a nondirectional antenna at Monroeville, Pennsylvania IS GRANTED 
and the application of Miners Broadcasting Service Inc. (WMBA), 
which presently operates a Class III standard broadcast station, day- 
time only, on the frequency of 1460 kc/s, with 500 watts power, 
utilizing a directional antenna at Ambridge, Pennsylvania, for a con- 
struction permit to operate a Class II standard broadcast station, day- 
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time only, on the frequency of 1510 kc/s, with 10,000 watts power, 


utilizing a directional antenna, with dual-city identification at An- 
bridge-Aliquippa, Pennsylvania IS DENIED. | 


Charles J. Frederick 
Hearing Examiner 
Federal Communications 
Commission 
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[Caption Omitted in Printing] | 


Appearances 


Robert M. Booth, Jr. on behalf of Monroeville Broadcasting 
Company; Charles J. McKerns and Daniel Toohey (Dow, Lohnes & 
Albertson) on behalf of Miners Broadcasting Service, Inc.; and Wal- 
ter C. Miller on behalf of the Chief, Broadcast Bureau, Federal Com- 
munications Commission. | 


DECISION 


Adopted April 12, 1968: Released April 16, 1968 


By Commissioner Bartley for the Commission: Commissioner ' Cox 
not participating; Commissioner Wadsworth concurring in the result. 


1. This proceeding involves the mutually exclusive applications 
of: (a) Monroeville Broadcasting Company (hereinafter Monroeville) 
for a construction permit to operate a new Class II standard broad- 
cast station on 1510 kilohertz with 250 watts of power. daytime 
only, utilizing a non-directional antenna at Monroeville, Pennsylvania; 
and (b) Miners Broadcasting Service, Inc. (hereinafter WMBA), licen- 
see of a Class III standard broadcast station, daytime only, on 1460 
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kilohertz, with 500 watts of power, utilizing a directional antenna 
at Ambridge. Pennsylvania, for a construction permit to change its 
operation to a Class II standard broadcast station, daytime only, on 
1510 kilohertz, with 10,000 watts of power, utilizing a directional 
antenna, with duakcity identification as Ambridge-Aliquippa, Penn- 
sylvania. Each of the three communities involved in this proceeding 
is within the Pittsburgh Urbanized Area. 
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2. These applications were originally designated for hearing by 
our Order. FCC 61-533, released April 25, 1961. We found that 
each of the applicants is legally, technically, and financially qualified 
except with respect to the following issues which were specified to 
determine: (a) the extent of primary service provided by the pro- 
posals and existing stations; (b) the extent of interference caused or 
received; (c) whether the WMBA proposal warrants authorization for 
duakcity operation under Section 73.30 of our Rules; and (d) which 
of the applications would better provide a fair, efficient, and equita- 
ble distribution of radio service under Section 307(b) of the Com- 
munications Act. Although a contingent comparative issue was also 
designated for hearing if the 307(b) issue was not determinative, the 
parties have agreed that a decisive preference could probably be 
made under Section 307(b), and no evidence was presented under 
the standard comparative issue. Moreover, we find that neither ap- 
plicant causes or receives interference to such an extent as to violate 
any of our Rules. Thus, no further consideration of issue (b), supra, 
is required in this proceeding. 

3. By his Initial Decision, 35 FCC 661, released November 14, 
1962, Examiner Charles J. Frederick proposed to grant Monroeville’s 
application and to deny WMBA’s application. After hearing oral argu- 
ment, en banc, on July 1, 1963, we issued our Decision, 35 FCC 657, 

1 RR 2d 607 (1963), granting Monroeville’s application. We held 
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that the WMBA proposal must be considered primarily as a Pittsburgh 
application, since it proposed to operate with 10,000 watts power, 
use a directionalized antenna, and provide 2.0 mv/m service to 98% 
of the population of Pittsburgh; and that the Monroeville proposal 
should be considered as a Monroeville application, since it proposed 
to operate with 250 watts, omnidirectional antenna, and provide 2.0 
mv/m service to only about one-third of Pittsburgh. We held, fur- 
ther, that Monroeville was entitled to significant preference, since 
that community had a greater need for a first local outlet of expres- 
sion than Pittsburgh had for a ninth transmission service. On appeal, 
349 F2d 199, 5 RR 2d 2086 (1965), the Court of Appeals for the 
District of Columbia Circuit held that we had failed to give an ade- 
quate explanation of the reasons for the 307(b) preference of the 
Monroeville application and remanded the case for further proceed- 
ings. The Court also stated that we should establish or clarify stam 
dards to be used to distinguish between two suburban applicants, 
both of whom propose to serve their central city and some parts of 
the urbanized area. | 
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4. Pursuant to the Court’s holding, we scheduled this and two 
other proceedings for oral argument on October 8, 1965, suggesting 
that the parties might address themselves to the question of what 
standards should be applied in order to determine which application 
would better serve the public interest by providing a fair, efficient, 
and equitable distribution of radio service when one or more of the 
applicants is to be located in a suburban community and proposes to 
serve adjacent urbanized areas. Thereafter, on December 22, 1965, 
we adopted a new Policy Statement on Section 307(b) Considera- 
tions for Standard Broadcast Facilities Involving Suburban Commu- 
nities, 2 FCC 2d 190, 6 RR 2d 1901. In concluding that a new ap- 
proach to the problem of suburban applications was required, we 
noted that a simple determination of whether the specified suburb 


i 
| 
| 
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Was a separate Community from its central city was not adequate to 
resolve the allocation questions presented by suburban applications, 
since virtually all suburban communities have their own political, 
civic and social institutions and since many of them have a substan- 
tial population and an economic vitality independent from the cen- 
tral city. 


5. In the Policy Statement, we noted that although many of 
the suburban applicants specify a community with a genuine need 
for a first local transmission service, experience compels us to con- 
clude that’ as their power and coverage are increased to serve larger 
numbers of persons, broadcast stations in metropolitan areas often 
tend to seek out national and regional advertisers and to identify 
themselves with the entire metropolitan area rather than with the 
particular needs of their specified communities. For these reasons, 
we concluded that, where an applicant’s proposed 5 mv/m daytime 
contour would penetrate the geographic boundaries of any commun- 
ity with a population of over 50,000 persons and with at least twice 
the population of the applicant’s specified community, a presumption 
arises that the applicant will serve the larger community rather than 
his specified location. We relied upon the applicant’s proposed cov- 
erage as a reasonable basis for initiating inquiry into that applicant’s 
intent, since the propagation of a 5 mv/m daytime signal into a com- 
munity of at least 50,000 persons, and over twice as large as the ap- 
plicant’s specified location, generally results in a competitive signal 
over a heavily populated area of substantial size, and since service to 
such an area has often led licensees to serve the transmission and re- 
ception needs of that overall area at the expense of the transmission 
needs of their specified communities. 
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6. While there are many developing and deserving suburban 
communities which should be afforded an opportunity to obtain a 
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first local transmission service, we are convinced that any proposal 
which will be merely a sub-standard central city station should be 
discouraged. Therefore, we asserted in the Policy Statement that, 
if such a presumption could not be rebutted with the material in 
the application, an evidentiary hearing would be held to determine 
whether the application should be considered as a proposal for the 
specified community or for some larger community. We indicated 
that during such a hearing, the applicant would be permitted to re- 
but the presumption on the basis, among other things, of his pro- 
jected programming and revenues. If the applicant rebuts the pre- 
sumption, we held that he would be treated as an applicant for his 
specified community, but, if he fails to do so, he would be treated 
as an applicant for the larger community and required to meet all 
of the technical provisions of our Rules for stations licensed to Op- 
erate in that larger community. Finally, we concluded that an ap- 
plicant who fails to rebut the presumption and also fails to meet the 
technical requirements for the larger community would be denied. 


7. In accord with the Policy Statement, we remanded this pro- 
ceeding for further hearing. It appeared that WMBA’s proposed bs) 
mv/m daytime contour would penetrate approximately 3 miles into 
the city of Pittsburgh and include within an area of 11 square miles, 
83,100 of the city’s population of 604,332 (13.8%); and that the 
Monroeville 5 mv/m daytime contour would penetrate approximately 
0.6 of a mile into the city of Pittsburgh and include, within an area 
of 0.25 square mile, 2,256 of the city’s population of 604,332 
(0.37%). Thus, it appeared that the 5 mv/m daytime contour of 
each proposal penetrated the geographic boundaries of another larger 
community which has over 50,000 persons and a population at least 
twice as large as that of the station location specified by either ap- 
plicant, 2 FCC 2d 200, 6 RR 2d 697 (1965). The issues in this pro- 
ceeding were enlarged as follows: 


“(a) To determine whether each of the proposals will 
realistically provide a local transmission facility for its 
specified station location or for another larger community, 
in light of all of the relevant evidence, including, but not 
necessarily limited to, the showing with respect to: 
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(1) The extent to which each specified station 
location has been ascertained by each applicant to 
have separate and distinct programming needs; 


(2) The extent to which the needs of each 
specified station location are being met by existing 
standard broadcast stations; 


(3) The extent to which each applicant’s pro- 
gram proposal will meet the specific, unsatisfied pro- 
gramming needs of its specified station location; and 


(4) The extent to which the projected sources 
of each applicant’s advertising revenues within its 
specified station location are adequate to support its 
‘proposal, as compared with his projected sources from 
all other areas. 


(b) To determine, in the event that it is concluded 
pursuant to the foregoing issue (a) that one or both of the 
proposals will not realistically provide a local transmission 
service for its specified station location, whether each such pro- 
posal meets all of the technical provisions of the rules, includ- 
ing Sections 73.30, 73.31, and 73.188(b)(1) and (2), for 
standard broadcast stations assigned to the most populous 
community for which it is determined that the proposal will 
realistically provide a local transmission service.” | 


8. The burden of proof with respect to the additional 
issues was placed upon the individual applicants in each instance. 
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9. By his Supplemental Initial Decision, FCC 67D-20, released 
May 3, 1967, Examiner Frederick held that WMBA had not rebutted 
the presumption that it would be, realistically, a Pittsburgh station 
and that its application should be denied. He held that Monroeville 
had rebutted the presumption and, there being no other impediment, 
the application should be granted. Monroeville filed comments in 
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support of the Supplemental Initial Decision, and WMBA again filed 
exceptions and a brief in support of its exceptions. Monroeville also 
filed a reply to WMBA’s pleadings, and, thereafter, we heard oral 
argument, en banc, on December 11, 1967. We have considered’ the 
Supplemental Initial Decision in light of the exceptions and the oral 
argument, and, with the modifications set forth below and noted in 
the Appendix, we adopt the Supplemental Initial Decision. While 
we are in general agreement with the Examiner's conclusions, we 
are persuaded that it would be appropriate for us to set forth our 
views in some detail since this is the first opportunity we have had 
to do so after completion of a hearing which involved the applica- 
tion of the Policy Statement. | 


10. We turn first to the issues in the remanded proceeding, para- 
graph 7, supra. In our Memorandum Opinion and Order denying re- 
consideration of the Policy Statement, 2 FCC 2d 866, 6 RR 2d 1908 
(1966), we pointed out that the type of evidence required to rebut 
the presumption “. . . will necessarily differ, depending upon, among 
other variable factors, the applicant’s proposed power, antenna di- 
rectionalization and coverage.” | 


11. WMBA presently operates at Ambridge, Pennsylvania, 7 


1460 kc/s, 500 watts power, daytime only, with an antenna direction- 
alized to the east and west, away from the city of Pittsburgh. WMBA 

proposes to change its facilities to operate at Ambridge and 7 Ali- 
quippa, Pennsylvania (dual-city identification), on 1510 ke/s, 10,000 
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watts power, daytime only. with an antenna directionalized southeast 
toward Pittsburgh. WMBA’s present 25 mv/m, 10 mv/m, 5 mv/m 
and 2 mv/m contours do not penetrate the city of Pittsburgh. 
WMBA’s proposed 25 mv/m and 10 mv/m contours do not reach 
the city of Pittsburgh. but the 5 mv/m contour would penetrate a 
distance of 3 miles in the northwest section of the city, encompas- 
sing an area of 1] square miles which includes 13.8% of Pittsburgh’s 
total population (83.100 of 604.332), and the 2 mv/m contour would 
include 98% of Pittsburgh (592,245 of 604,332 residents). 


12. The communities of Ambridge and Aliquippa, whose 1960 
populations are 13,865 and 26,369 persons, respectively, are contigu- 
Ous and lie at least ten miles northwest of Pittsburgh. Both have 
their own local governments, and each community has a substantial 
number of retail establishments. The principal employers 


[1395] 


in both communities are the manufacturing plants related to the 
steel industry. WMBA proposes to provide a 2.0 mv/m service for 
at least 1,394,100 persons, including 177,000 persons now receiving 
WMBA and 1,217,100 persons who would receive WMBA for the 
first time. WMBA would lose none of the 256,600 persons presently 
within its 0.5 mv/m contour and would bring an additional 0.5 mv/m 
service to at least 1,679,900 additional persons for a total of at 
least 1,936,500 persons. A minimum of fourteen stations provide 
0.5 mv/m service to the rural areas within WMBA’s proposed 0.5 
mv/m gain area, a minimum of four stations provide 2.0 mv/m ser- 
vice to the urban gain areas, and a minimum of five stations provide 
2.0 mv/m service for Ambridge and Aliquippa. 


13. The Examiner pointed out the following, with which we 
agree: If WMBA is to rebut the presumption and demonstrate that 
it is not a Pittsburgh station, it must show the extent to which the 
specified station locations have needs that are separate and distinct 
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from those of the presumed community served, pursuant to Issue 
(a)(1). WMBA’s showing on this point is insufficient. It made no 
attempt to show how the needs of Ambridge are separate and dis- 
tinct from those of Pittsburgh. Perhaps they are, but WMBA did not 
produce the evidence. On aliquippa, WMBA has shown that the 
lower percentage of white-collar jobs, and a higher percentage of 
residents of foreign birth. However, it made no effort to translate 
these differences into needs. It made no surveys, and it supplied no 
meaningful affidavits, nor did it offer exhibits describing any alleged 
(a)(1) separate and distinct needs from the “presumed” community 
served (Pittsburgh). | 


14. WMBA’s existing 500-watt operation provides an adequate 
signal to both Ambridge and Aliquippa’ and to most of Beaver Val- 
ley. The significant difference between WMBA’s present and | pro- 
posed operation is the better than one-half million Pittsburgh resi- 
dents picked 


i 
1 


1 WMBA’s present operation places a signal of at least 10 mv/m over all 
of the borough of Aliquippa. The 25 mv/m contour includes a small portion 
of Aliquippa’s industrial area, but none of the main business district. | 
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up by the latter. The significant gain in the number of Pittsburgh 
residents who would receive WMBA’s primary service signal is the 
inevitable consequence of WMBA’s proposed higher power and its 
directionalization toward Pittsburgh as opposed to the existing oper- 
ation being directed away from the presumed community served. 


Accordingly, it must be concluded that WMBA’s showing under 
issue (a)(1) On separate and distinct needs is insufficient to rebut 
the presumption that it would be a substandard Pittsburgh operation. 


! 
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Under remanded issue (a2), WMBA was required to show the ex- 
tent to which the distinct and separate needs under issue (a)(1) are 
not being met by existing standard broadcast stations, but, as we 
stated above, WMBA’s showing was insufficient to establish such (a) 
(1) needs. Under remanded issue (a3) on the extent to which its 
proposed program schedule would meet the specific unsatisfied needs 
of its station location, WMBA submitted no updated program sched- 
ule, although it was made clear to WMBA that it could. Rather, 
WMBA indicated that it intended to implement its 1962 program 
proposal, which was similar to its then existing programming except 
that the content of some programs would be augmented from Ali- 
quippa’s point of view. Thus, although WMBA proposes four major 
operational changes, i.e. a change of frequency from 1480 kc to 
1510 ke; a significant change in its directional antenna pattern; a 
substantial change in power from 500 watts to 10,000 watts (from 
local to wide area coverage); and an additional station location from 
Ambridge to Ambridge-Aliquippa, its proposed programming does 
not, on its face, differ appreciably from that now offered. As the 
Examiner stated, the remand hearing record is totally devoid of any 
(a3) evidence as far as WMBA is concerned. Under remand issue 
(aX4), WMBA made no attempt to project the revenues from its 
10,000 watt proposal insofar as Pittsburgh is concerned. It argued, 
without record support, that it could not compete for Pittsburgh 
revenues. We believe that such an argument is difficult to reconcile 
with the facts that WMBA would provide a primary service signal to 
98% of Pittsburgh’s population and that WMBA already has a sales 
representative firm in Pittsburgh. 


16. ‘We conclude that WMBA has failed to meet its burden of 
proof on remand issue (a) and, accordingly, its proposal would be 
realistically, a Pittsburgh operation. 


99 


[1397] 


17. Remand issue (b), paragraph 7, supra, required a determin- 
ation of whether WMBA’s proposal, thus, meets all the technical pro- 
visions of the Commission’s rules for a standard broadcast station at 
Pittsburgh. WMBA’s proposed 25 mv/m contour does not reach the 
City of Pittsburgh and, thus, does not cover the business and indus- 
trial sections of the city as required by 47 CFR 73.188(b)(1), and 
its 5 mv/m contour covers 20.4% of Pittsburgh’s total area instead/of 
covering the most distant residential section of Pittsburgh as required 
by 47 CFR 73.188(b)(2) of our rules. Accordingly, under remand 
issue (b), the WMBA proposal must be denied. 


18. We turn now to the Monroeville proposal. eae 
seeks a new station in the city of Monroeville, Pennsylvania, to op- 
erate daytime only on 1510 kc/s, 250 watts power. with a non- 
directional antenna (service area contour is circular in shape). The 
city of Monroeville is located approximately 5 miles east of Pittsburgh. 
The 5 mv/m contour of this proposal would penetrate the geographic 
boundaries of Pittsburgh by 0.6 of a mile, within an area of 0. 25 of a 
square mile, encompassing 2,256, or 0.3% of Pittsburgh’s population 
of 604,332.2 Monroeville’s proposed 2 mv/m contour would encom- 
pass approximately one-third of Pittsburgh’s population (201,444 of 
604,332—1960 census). Monroeville proposes the first local trans- 
mission service for its community, which had a 1960 population of 
22,446 persons and which had an estimated 1966 population ‘of 
24.888 persons. Although the community of Monroeville is depend- 
ent to some degree on Pittsburgh’s political, social, and economic 
institutions and is considered in some respects to be a satellite com- 
munity, it has its own local government, police and fire departments, 
schools and churches, two principal shopping and business areas, and 
various industrial concerns. Monroeville’s proposed 2.0 mv/m con- 
tour would provide an additional service for 531,700 persons (includ- 
ing the population within about one-third of the area of the City of 
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Pittsburgh) and its 0.5 mv/m contour would serve 612,500 persons. 
Ten existing stations provide 0.5 mv/m service to all of the rural 
areas, and a minimum of eleven stations serve the urban areas, with- 
in Monroeville’s primary service area. Fourteen stations now provide 
2.0 mv/m service for the community of Monroeville. 


The Examiner found that Monroevil'e’s 5 mv/m penetration is de mini 
mes. 
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19. Under remanded issue (a)(1), the extent to which the city 
of Monroeville has needs which are separate and distinct from those 
of Pittsburgh. Monroeville’s showing is not strong but we conclude, 
as did the Examiner, that it is sufficient. This conclusion is strength- 
ened by the minimal amount of 5 mv/m penetration by this low- 
power 250 watt operation. Monroeville has shown: (a) that Mon- 
roeville is a young community whose population growth is almost 
explosive; (b) that this 186% growth rate must be contrasted with 
Pittsburgh’s 10.7% drop in population during the same 1950-1960 
period; and (c) that the problems of a young smaller-growing com- 
munity hike Monroeville are different from those of the larger, older, 
more stable community of Pittsburgh. The applicant has submitted 
the necessary data to support that contention. The school system 
is still fairly new and needs publicity and programming. Local or- 
ganizations, many of which are small, and many of which are new, 
need public service announcements and programming support. Locai 
clergymen need an outlet for spiritual expression. Balancing the 
favorable showing that Monroeville has made under issue (a)(1) against 
the evidence that demonstrates the needs which are commonly shared 
between Pittsburgh and Monroeville, it is found as an ultimate fact 
that Monroeville has made a sufficient showing under that issue. 
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20. Under remanded issue (a)(2), the extent to which the dis- 
tinct and separate needs found pursuant to (a1) are being met by 
existing standard broadcast stations, Monroeville has shown that 
there is no other station with an above average sensitivity to the 
needs of the city of Monroeville. Several stations, KDKA, WEEP, 
KQV, WKPA, WMCK, do show a general concern with the overall 
needs of Monroeville, but it is a concern for just one of the many 
communities in their service areas. Under remanded issue (aX(3), the 
extent to which its programming proposal will meet the specific, |un- 
satisfied need of its station location, Monroeville has shown a méan- 
ingful sensitivity to the needs of the city of Monroeville. The show- 
ing, based on Monroeville’s amended program proposal, includes news, 
traffic and weather reports, a calendar of local community events, 
church meetings, and service club projects, a short daily school news 
program, an hour-long weekly educational program, discussion and 
religious programs, and public service announcements. Under Te- 
manded issue (a)(4), the extent to which the projected sources) of 
revenue within | 


| 
j 
| 
| 
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| 
Monroeville are adequate to support its proposal as compared with 
its projected revenue from all other sources, Monroeville showed that 
the substantial number of businesses in the city of Monroeville could 
be expected to provide approximately 75% of the advertising sup- 
port for the proposed station whereas only 10% would come from 


national advertising. | 


21. In view of the foregoing, we conclude that Monroeville has 
made a sufficient showing to meet its burden of proof on issues (a) 
(1), (2), (3) and (4). Accordingly, the Monroeville proposal is de- 
termined to be, realistically, one for Monroeville. 


22. We find that the public interest, convenience and necessity 
would be served by a grant of the Monroeville application. | 
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23. 'WMBA asserts that the Examiner’s admission of evidence 
derived from Monroeville’s current operation of Station WPSL which 
was constructed pursuant to our previous Decision in this proceed- 
ing. can be given no weight because our authorization was defective 
in view of the Court of Appeals’ remand of this proceeding. WMBA 
contends that, in the absence of the invalid authorization, Monroe- 
ville would not have been able to meet the issues in the remand pro- 
ceeding. We agree with WMBA that our giving weight to all of the evi- 
dence based on Monroeville’s operation of the station (WPSL) during 
the pendency of this proceeding might be prejudicial to WMBA. Thus, 
Monroeville could have purposely put its best foot forward and sub- 
stantially influenced, to its own advantage, certain factors indicative 
of whether it would be a Monroeville or Pittsburgh station. Factors 
susceptible to such influence are programming presented and sources 
of revenues. On the other hand, no prejudice to WMBA would re- 
sult from our giving weight to evidence on those factors not suscep- 
tible to such influence—factors which remained the same regardless 
of whether it was 2 proposed or existing operation. They include 
such as total retail sales of Monroeville market, consumer spendable 
income, number of businesses, advertising potential of the Monroe- 
ville market, needs of the community, location of transmitter site, 
power, and directional or non-directional antennae. Accordingly, 
as reflected in our rulings on WMBA’s exceptions, no weight is given 
to Monroeville’s evidence (derived from its current operation of Sta- 
tion WPSL) on factors susceptible to its influence in the current op- 
eration of the station. 


[1400} 


24. WMBA contends that it is error to require, as the Examiner 
did, a varying amount of evidence to rebut the presumption of the 
Policy Statement according to the varying degree of coverage of 
Pittsburgh by each of the applicants. WMBA asserts that the 5 mv/m 
penetration standard was adopted solely to determine whether 


| 
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| 
the Policy Statement’s presumption should apply and that it should 
not be used as a yardstick to determine the amount of evidence re- 
quired to rebut that presumption. Although Monroeville proposes 
less coverage of Pittsburgh, WMBA argues that this is due to its fail- 
ure to utilize maximum power and that Monroeville could, after 
grant, seek to improve its facilities by increasing its power. Thus, 
WMBA asserts that an equal amount of evidence must be required 
of both applicants, and that the evidence adduced to rebut the Policy 
Statement’s presumption must be examined under an equal standard. 
When Monroeville’s showing is considered under such a fair standard, 
WMBA concludes that Monroeville has not met the remand issues 
or rebutted the presumption that it is realistically a Pittsburgh pro- 
posal. 


25. As set forth above, paragraph 10, in our Memorandum 
Opinion and Order denying reconsideration of the Policy Statement, 
2 FCC 2d 866, 6 RR 2d 1908 (1966), we stated that the amount 
of evidence required to rebut the presumption “. . . will necessarily 
differ, depending upon, among other variable factors, the applicant’s 
proposed power, antenna directionalization and coverage.” It is there- 
fore apparent that the significant differences between these appli- 
cants with respect to their power, antenna orientation, and coverage 
require different showings—different amounts of evidence to rebut 
the Policy Statement’s presumption, and meet the burden of proof 
under the said issue, even though both applicants’ showings will be 
considered under the same standard. WMBA’s contention that such 
a distinction grants a preference to an inefficient, low-powered pro- 
posal contrary to the requirements of Section 307(b) overlooks the 
fact that this proceeding is being held to determine which of these 
two proposed local transmission services should be granted. While 
maximum utilization of the frequency in an underserved area would 
be given significant weight, its importance is diminished in consider- 
ing proposals for already well served metropolitan areas such as this 
one. 


| 
| 


| 
' 
! 
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26.. We cannot agree with WMBA’s claim that there would be 
nothing to preclude Monroeville from seeking to increase its power 
to serve the entire area after grant of its application in this proceed- 
ing. While we indicated in the Policy Statement that developing and 
deserving suburban communities should be afforded an opportunity 
to obtain a genuine local transmission service, we clearly stated that 
the Policy Statement will be applied to all applications for new or 
improved facilities, thus covering any future proposal by Monroeville 
to increase its power and coverage of the metropolitan area. For 
this reason, if Monroeville filed such an application, it would be re- 
quired to rebut the Policy Statement presumption that its proposed 
Operation was for Pittsburgh, as WMBA and Monroeville were re- 
quired to do in this proceeding. 


27: In the light of our disposition of WMBA’s contentions, an 
examination of the evidence set forth above establishes that Monroe- 
ville has made a sufficient showing to rebut the presumption that it 
would be realistically a Pittsburgh station. The community of Mon- 
roeville has specific transmission needs which are not being met by 
existing standard broadcast stations and which Monroeville’s program 
proposal is designed to satisfy. We are also persuaded that adequate 
advertising revenues can be obtained from the community of Mon- 
roeville to support this proposed station. 


28. For the reasons set forth above, we conclude that a grant 
of the Monroeville application would serve the public interest, con- 
venience and necessity. 


29. ACCORDINGLY, IT IS ORDERED, That the Application 
of Monroeville Broadcasting Co. for a construction permit for a new 
standard broadcast station to operate on the frequency of 1510 kilo- 
hertz, with a power of 250 watts, daytime only, in Monroeville, 
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Pennsylvania, IS GRANTED; and that the application of Miners 
Broadcasting Service, Inc., for a construction permit 


[1402] | 


to change the present facilities of Station WMBA, Ambridge, Penn- 
sylvania, so as to operate on the frequency of 1510 kilohertz, with 
a power of 10,000 watts, directional antenna, daytime only, in Am 


bridge-Aliquippa, Pennsylvania, IS DENIED? : 
FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 


{Seal] 
Attachment 


FUnder these circumstances, it is not necessary to determine whether 
WMBA has complied with the requirements for dual-city identification as pro- 
vided by Section 73.30(b) of our Rules. | 
| 
[1403] 


APPENDIX 


Rulings on Exceptions to the Supplemental Initial Decision 
Exceptions of Miners Broadcasting Service, Inc. (WMBA) 


Exception No. Ruling | 


1-2, 4-14, 16, 19-23, Denied. The Examiner’s findings adequately and 
25-27 correctly reflect the record. 
3 Denied. The exception is not supported by e 


reference to the record as required by Section 
1.277 (a) of the Rules. | 


15, 17-18, 24, 28, 38. 


40 
| 


41442 


43-47 
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Granted to the extent that the Examiner’s findings 
based solely on the aspects of the operation of 
Station WPSL which are susceptible to the influ- 
ence of Monroeville Broadcasting Company are 
deleted, but denied in all other respects. See para- 
graph 23 of our Decision herein. 


Denied. See paragraphs 13-16 of our Decision here- 
in. 


Denied. See paragraphs 25 and 26 of our Decision 
herein. 


Denied. See paragraphs 19-21 of our Decision here- 
in. 


Denied. The Examiner’s Ultimate Facts are cor- 
rect. 


Denied, for the reasons stated in our Decision here- 
in. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,937 


MINERS BROADCASTING SERVICE, INC. 


Appellant, i 

v. : 

FEDERAL COMMUNICATIONS COMMISSION | 
Appellee, 


MONROEVILLE BROADCASTING COMPANY 
Intervenor. 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUES 
The issues presented to the Court! are as follows: 


I. Whether the Commission erred in its failure to exclude from 
consideration evidence derived from the operation of Station 
WPSL; | 

II. Whether the Commission erred in its application of the Policy 
Statement to the facts of this case; and, 


This case was the subject of a prior appeal in 1964 in Miners Broadcast- 
ing Service, Inc. v. Federal Communications Commission, Case No. 18,492. 


Ili. Whether the Commission erred in its failure to conclude in light 
of all the evidence before it that Miners” proposal ought to be 
realistically considered as proposing to serve Ambridge-Aliquippa, 
Pennsylvania. 


STATEMENT OF THE CASE 


This'is an appeal from a decision of the Federal Communica- 
tions Commission” released on April 16, 1968, which denied the ap- 
plication of Miners Broadcasting Service, Inc. for authority to change 
the present facilities of Standard Broadcast Station WMBA, Ambridge, . 
Pennsylvania, toa frequency of 1510 kilohertz, with 10 kilowatts of 
power, using a directional antenna, with daytime hours of oper- 
ation for the purpose of serving Ambridge-Aliquippa, Pennsylvan- 
ia. Miners Broadcasting Service, Inc. (herinafter referred to as 
““Miners”’), is the licensee of Standard Broadcast Station, WMBA, Am- 
bridge, Pennsylvania. It is presently licensed to operate on the fre- 
quency of 1460 kilohertz, during daytime hours with a power of 500 
watts using a directional antenna. On April 25, 1961, Miners’ applica- 
tion was designated for hearing together with a number of applications 
for construction permits on the frequency of 1510 kilohertz and ad- 
jacent frequencies in Pennsylvania and Ohio (R. 97). Several of these 
applications were subsequently dismissed and others were determined 
to be not mutually exclusive with Miners’ application. This hearing 
was eventually held only on the applications of Monroeville Broad- 
casting Company (hereinafter referred to as ““Monroeville””) and the 
Miners’ application. (R. 288) Monroeville proposed a new Class II 
standard broadcast station on 1510 kilohertz with 250 watts of 
power, daytime only, using a non-directional antenna at Monroeville, 
Pennsylvania. (R. 1). 


laM4onroeville Broadcasting Co., 12 F.C.C.2d 359, 12 Pike and Fischer 
R.R.2d 946 (1968). 


In an Initial Decision released November 14, 1962, the Hearing 
Examiner proposed to grant the application of Monroeville and to 
deny Miners’ application. This decision was subsequently affirmed 
by the Commission en banc on July 1, 1963. (R. 503-507) In its 
Final Decision, the Commission did not reach the dual city identifi- 
cation question related to Miners’ application but rested its decision 
upon a vague determination that while the Monroeville application 
represented a bona fide proposal to being a first service to the 
community of Monroeville, Pennsylvania, Miners’ proposal represented 
primarily a Pittsburgh application (R. 505). In that context, the 
Commission found a greater need for the service proposed by Monroe- 
ville. : 

Miners appealed the Commission’s decision to this Court, and 
on June 17, 1965, the Commission’s decision was reversed and the 
proceeding remanded to the Commission for further hearing. Miners 
Broadcasting Service, Inc. v. Federal Communications Commission, 
121 U.S. App. D.C. 222, 349 F.2d (1965) (R. 524-531). In that 
decision, this Court found that the Commission had not articulated 
a legally sufficient basis to support its decision to treat Miners’ appli- 
cation as a substandard Pittsburgh proposal, while treating Monroe- 
ville’s application as a bona fide application for Monroeville, Penn- 
sylvania. The proceeding was remanded to the Commission for the 
purpose of establishing or claifying standards used to distinguish 
between two suburban applicants, both of which Sy ae to seme 
some parts of their central city and urbanized area.? 


Pursuant to the Court’s holding, the Commission invited the 
parties to this case, and to two other proceedings, to address them- 
selves to the question of what standards should be applied in order 
to determine which applications would better serve the public 
interests by providing a fair, efficient, and equitable distribution of 


It should be noted that Ambridge and Aliquippa are linked to the 
Pittsburgh Urbanized area by a thin chain of communities running northwest 
from Pittsburgh along the Ohio River. 


| 
| 
| 
| 


radio service, according to the requirement of Section 307(b) of 
the Communications Act of 1934, as amended. 47 U.S.C.A. § 307(b) 
(R. 532-534). Thereafter. on December 22, 1965, the Commission 
adopted its Policy Statement On Section 307(b) Considerations For 
Standard Broadcast Facilities Involving Suburban Communities, 2 
FCC.2d 190, 6 Pike & Fischer R.R.2d 1901. (Hereinafter referred 


to as the “Policy Statement”) That statement reads in part: 


It will be our policy in the future under Section 307 
(b) to examine every application for new or improved 
standard broadcast facilities to determine: (1) (sic) whe- 

vs ther the applicants proposed 5 mv/m daytime contour 
would penetrate the geographic boundaries of any 
community with a population of over 50,000 per- 
sons and having at least twice the population of 
the applicant’s specified community. When such a 
condition arises, 2 presumption will arise that the 
applicant realistically proposes to serve that larger 
community rather than his specified community. 

see e484 ¢+ € 


However, if the applicant fails to rebut the presump- 

tion, he will be treated as an applicant for the larger 

community and required to meet all of the technical 

provisions of our Rules, including Section 73.30, 73. 

31, and 73.188 (b) (1) and (2), for stations assigned 

to that larger community. Jd. at 193 & 194. 
On the same date that the Policy Statement was issued, the Commis- 
sion remanded this proceeding for further hearing and for prepara- 
tion of a Supplemental Initial Decision consistent with the standards 
set forth in the Policy Statement. 


At the time this case was remanded for hearing, the Commis- 
sion noted in its Designation Order (R. 624-626) that Miners’ pro- 
posed 5 mv/m daytime contour would penetrate approximately three 
miles into the city of Pittsburgh and include within an area of 11 


square miles, 83,100 of the city’s population of 604,332 (13.8%). 

It was noted further therein that the Monroeville 5 mv/m daytime con- 
tour would penetrate approximately 0.6 of a mile into the city of 
Pittsburgh and include within an area of 0.25 square miles, 2,256 of 
the city’s population of 604,332 (0.37%). Since the 5 mv/m contour 
of each applicant penetrates Pittsburgh, a city of over 50,000 per- 
sons more than twice as large as Ambridge-Aliquippa and ORC 
ville, respectively,’ the issues were enlarged as follows: 


a. To determine whether each of the proposals will 
realistically provide a local transmission facility for 
its specified station location or for another large com- 
munity, in light of all of the relevant evidence, includ- 
ing, but necessarily limited to, the showing with 
respect to: 

1) The extent to which each specified stations loca- 
tion has been ascertained by each applicant to have 
separate and distinct programming needs; 
2) The extent to which the needs of each specified 
station location are being met by existing broadcast | 
stations; | 
3) The extent to which each applicant’s program pro- 
posal will meet the specific unsatisfied programming 
needs of its specified station location; and | 
4) The extent to which the projected sources of each | 
applicant’s advertising revenues within its specified 
station location are adequate to support its proposals, | 
as compared with his projected sources from all other | 
areas. 


3The population of the Pennsylvania cities involved, according to ‘the 

1960 Census are: 
Ambridge: 13,865 (R. 1394); | 
Aliquippa: 26,369 (R. 1394); | 
Monroeville: 22,446 (Est. 1966: 24,888) (R. 1397). 


A further issue was added to determine whether or not each of 
the applicants” proposals would meet the technical requirements of 
the Rules if it were concluded that the respective proposals were to 
be considered proposals for the city of Pittsburgh. 


In his Supplemental Initial Decision, (R. 1335-1370), the Hear- 
ing Examiner proposed to grant Monroeville’s application and to 
deny Miners’ application on the basis that Monroeville had sufficiently 
discharged its burden of proof under the remanded issues to over- 
come the presumption that it was more realistically a Pittsburgh pro- 
posal, while Miners had failed to do so, and therefore the presump- 
tion endured that Miners’ application should be considered an 
application for the larger city of Pittsburgh. (R. 1335-1370). The 
Examiner relied heavily on evidence offered by Monroeville which 
had been derived from the operation of Standard Broadcast Station 
WPSL. Monroeville, Pennsylvania, under a license which had been 


*This evidence was admitted into the record over the timely objections of 
Miners’ Counsel (TR. 1107-1198, 1250-1251, 1734 and 1839-1845). The impor- 
tance of the evidence to Monroeville’s case is seen in the following language 
from the Supplemental Initial Decision: ) 

Monroeville relies on its part performance and on the char- 
acteristics of Monroeville itself to establsih the specific needs 
for the services rendered. In a sense, it also takes the experi- 
ential approach. Throughout the remanded proceeding and in 
subsequent filings, Miners’ had vigorously contended that the 
evidence of Monroeville’s operation of WPSL was inadmissible 
because the station was and is operating under “tainted” 
authority or “defective license”. The Examiner holds that (a) 
(2) of the issues is a clear mandate and that evidence of Mon- 
roeville’s experiences is “relevant evidence” within the meaning 
of that issue. The Commission just cannot close its eyes on 
Monroeville practical experience because Miners’ fancies itself 
to be the victim of administrative agrievement. (R. 1350) 

It is clear from the above and Monroeville’s entire case, that 

it had discovered the needs of the Monroeville community in 
virtue of its having been on the air since September 27, 1964 
and since then, it contends, having responded to the needs of 


granted by the Commission during the appellate stages of this pro- 
ceeding, and which was subsequently rendered invalid by this 
Court’s decision. Strenuous exception to the admissibility of 
such evidence was taken by Miners to the Commission in its 
Exceptions to the Examiners’ Supplemental Initial Decision. (RP. 
1906-1926), and in subsequent oral argument before the Commis- 
sion en banc, held on December 11, 1967. | 
In its Final Decision released on April 16, 1968, (R.P. 1389 
1403), the Commission affirmed the Supplemental Decision of the 
Hearing Examiner, proposing to grant the application of Monroeville 
Broadcasting Company. 


The Commission found that Miners’ showing was insufficient 
on the question of whether the specified location has programming 
needs separate and distinct from those of the presumed community 
served. (Pittsburgh) It declared that Miners had made no attempt 
to show how the needs of Ambridge are separate and distinct from 
those of Pittsburgh. As to Aliquippa, the Commission stated that 
Miners made no effort to translate the independent characteristics 
of Aliquippa into needs. It characterized the significant differentes 
between Miners’ present and proposed operation as the more than 
one-half million Pittsburgh residents which would have been con- 


the community as they have been discovered. However, the ! 
service has continued without significant modification since its 
inception. Its plans, policies, and proposals can best be deter- 
mined from the record and performance of its station, WPSL. : 
(R. 1351) 

But, the Examiner’s failure to recognize the basic prejudice to Miners is also 

apparent: 


A situation exists wherein, except for Miners’ position that 
Monroeville’s evidence is tainted with an administrative law 
version of original sin, there could be little dissention over the 
validity of the basic facts concerning the party-applicants. (R. 
1357) 


| 
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tained within the service area of the latter operation. (R. 1396) The 
Commission concluded that Miners failed to meet its burden of proof 
on each of the remanded issues and therefore did not overcome the 
presumption that its proposal was more realistically for the city of 
Pittsburgh. It further cited the fact that Miners proposed 25 mv/m 
contour did not reach the city of Pittsburgh and therefore it did not 
qualify to be licensed as a Pittsburgh station. Accordingly, it rec- 
ommended the denial of Miners’ application. (R. 1397). 


With respect to the proposal of Monroeville, the Commission 
found a certain dependence of the community of Monroeville on 
Pittsburgh’s social, political and economic institutions and concurred 
in considering Monroeville in some respect as a satellite community 
to the city of Pittsburgh. Nonetheless, while it found that Monroe- 
ville’s showing was not strong under the remanded issues, it con- 
cluded as did the Examiner, that its showing was sufficient, particu- 
larly in view of the de minimis penetration by the low power 250 
watt operation proposed by Monroeville. (R. 1398). 


Under the remanded issues, the Commission found that Monroe- 
ville had demonstrated that no station was evidencing an above- 
average sensitivity to the needs of the city of Monroeville, that the 
proposed programming of Monroeville would meet the specific unsat- 
isfied needs of its station location, and that the community of 
Monroeville was capable of providing approximately 75% of the adver- 
tising support for the proposed station. (R. 1398-1399). 


In disposing of Miners’ objection that the Examiner incorrectly 
relied on evidence derived from Monroeville’s current operation of 
WPSL, the Commission agreed that giving weight to all of the evi- 
dence based on Monroeville’s operation during the pendency of the 
proceeding might be prejudicial to Miners. However, it found that 
no prejudice would result from giving weight to factors not suscep- 
tible to prejudicial influence and lists among such types of evidence, 


total retail sales of the Monroeville market, consumers expendable 
income, the number of businesses, advertising potential of Monroe- 
ville market, needs of the community, location of transmitter site, 
power directional or non-directional antennae. (R. 1399) Accord- 
ingly, the Commission purported to give no weight to Monroeville’s 
evidence derived from the operation of WPSL although, as a matter 
of fact, as will be shown, such evidence played a dispositive role in 
the Commission’s ultimate conclusion, particularly as to Monroe- 
ville’s programming, which was not potential but actual programming. 
The Commission’s announced intention to refrain from considera- 
tion of evidence derived from Monroeville’s broadcast experience (R. 
1399) is patently contradicted by its findings of merit in WPSL’s 
programming earlier in the Decision. (R. 1398). 


The Supplemental Initial Decision referenced earlier contains 

at its foundation the finding of fact that Monroeville’s 5 mv/m ipene- 
tration of Pittsburgh is de minimis. As a conclusion of law, the 
Examiner found that this so-called de minimis penetration entitled 
Monroeville to a less intense burden of proof than that imposed upon 
Miners. (R. 1342, R. 1365) The Commission in its Decision endorsed 
both the Examiner’s finding and conclusion that while Monroeville 
had not made a strong evidentiary showing, its showing was to be 
considered sufficient in view of the minimal amount of 5 mv/m pene- 
tration of Pittsburgh by the Monroeville applicant. A footnoted ref- 
erence is made therein to the Examiner’s finding that Monroeville’s 
5 mv/m penetration is de minimis. (R. 1397, R. 1398). | 

| 
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ARGUMENT 


This appeal will present three areas of aggrievement to the Court, 
each of which is sufficient to reverse the Commission’s second deci- 
sion favoring the application of Monroeville over the application of 
Miners. The three points to be raised in this brief are as follows: 


1. That the Commission erred in its failure to exclude 
from consideration evidence derived from the opera- 
tion of Station WPSL: 

2. That the Commission erred in its application of 
the Policy Statement to the facts of this case; and 

3. That the Commission erred in its failure to con- 
clude in light of all of the evidence before it, that the 
Miners proposal ought to be realistically considered 
as proposing to serve Ambridge-Aliquippa, Pennsyl- 
vania. 

None of the three points to be raised herein turns upon the per 
se legality or illegality of the Policy Statement, and therefore, no 
discussion of that particular matter is offered herein. It is Miners’ 
general position that while the Policy Statement is perhaps legally 
sufficient as an abstract thesis, the Commission has committed rever- 
sible legal error in the manner or method by which the Policy State- 
ment was applied to the evidence in this case.> 


>in attempting to formulate a governing policy for cases involving issues 
under Section 307(b) of the Communications Act, as amended, the Commission 
may or may not have been aware of 2 mandate from the Court of Appeals in 
Miners Broadcasting, Inc. v. Federal Communications Commission, Supra. See 
Northeast Broadcasting, Inc. v. Federal Communications Commission, _ US. 
App.DC.___, __ F2nd __ (US. App. D.C. Cir. Case No. 21,419, July 19, 
1968). The fact of whether or not a mandate issued from this Court in the 
Miners Case does not hinder the logical assumption that, but for the Court’s 
decision, there would have been little motivation for the Policy Statement. 
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I : 


The Commission erred in its failure to exclude from con- | 
sideration evidence derived from the operation of 
Station WPSL. | 
An atmosphere of fundamental error was created early in this 
remanded proceeding which no amount of protest or of appeal by 
Miners was able to change at the agency level. It represents one of 
the most seriously prejudicial handicaps which can be imposed upon 
an applicant before the Commission, and is manifestly violative of 
the basic concepts of administrative fairness prescribed by the 
Supreme Court in Ashbacker Radio Corp. v. United States, 326, US. 
327, 66 S.Ct. 148, 90 L.Ed. 108 (1945). | 


The history of this matter illustrates a good deal of backing and 
filling by the Commission and its Examiner. After the original, 
tainted Construction Permit was awarded to Monroeville in 1964, 
Miners unsuccessfully sought a stay of its effectiveness pending judi- 
cial review. In its Petition filed with the Commission, it said: | 

Were a Stay not granted, it is entirely possible, even | 
likely, that Monroeville could complete construction 
of its facility and go on the air while Miner’s appeal 
was still pending. Such a result would constitute an_ | 
irreparable injury to Miners and to the public interest | 
it seeks to vindicate, and therefore, justifies the stay 
here sought. (R. 511A-511-K). 

The Stay was denied by the Commission and Monroeville’ s Sta- 
tion WPSL was constructed and on the air by the time this Court 
reversed the Commission’s decision as being without basis, erroneous 
and therefore, we submit, invalid. 


At the remand hearing Monroeville chose to base its case almost 
entirely on evidence which in one fashion or another came into being 
as the product of Monroeville’s two years of operation pursuant to 
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its tainted grant. Miners made strenuous, timely objection to the 
admission of this evidence. The Hearing Examiner overruled such 
objections almost in their entirety, and in his Supplemental Initial 
Decision he relied heavily on such evidence to find that Monroeville 
had (minimally, it might be noted) discharged its burden of proof. 
The Supplemental Initia! Decision revealed the reliance which the 
Examiner placed on Monroeville’s showing arising out of its actual 
operation (R. 1350), ice. his finding that this experience was “‘rele- 
vant evidence” (R. 1350) and that it pointed the way to the dis- 
covery of the needs of the specified community. This action of the 
Examiner formed one of the points as to which Miners noted excep- 
tions to the Commission. 


In its Decision, the Commission purported to agree with Miners 
that giving weight to all of the evidence based on Monroeville’s opera- 
tion pursuant to the tainted grant might be prejudicial to Miners. (R. 
1399) It therefore suggested that programming presented and source 
of revenue evidence would be ignored to the extent that it was 
derived from the operation of Station WPSL. However, the Com- 
mission asserted that no prejudice to Miners would result from its 
giving weight to evidence on those factors not susceptible to influence 
upon the facts sought to be proven as to the realistic community. 
But, the Commission failed to notice that the entire body of evi- 
dence offered by Monroeville in the remanded proceeding with the 
limited exception of certain affidavits from local Monroeville citizens, 
was derived from the actual operation of Station WPSL and would 
not have been available to Monroeville absent such operation. The 
factors of evidence were derived either from the actual broadcasting 
experience acquired by Monroeville or by virtue of the Station’s pres- 
ence in the community. In either event, the fact remains that but 
for its operation of Station WPSL, Monroeville would not have been 
able to meet the issues in the remanded proceeding in the manner 
in which it did. The Commission’s failure to exclude all such evi- 
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dence from decisional consideration, whether or not it was capable 
of influencing factors indicative of its realistic community (and 
indeed it is difficult to conceive of such evidence not being suscepti- 
ble to such influence), Miners respectfully submits that the Commis- 
sion endorsed the Examiners’ original error and thus tainted the pro- 
ceeding with reversible error all the way to the point of this appeal. 


This Court has recognized the possibility of great prejudice to 
an applicant in a case where a temporary authorization is given to 
another applicant. Community Broadcasting Co. v. Federal Communi- 
cations Commission, 107 U.S. App. D.C. 95, 274 F.2d 753 (1960). 
The great potential prejudice cited by the Court in the case of a 
temporary but valid authorization is intensified in this situation 
where an invalid authorization is involved. In Community Broad- 
casting Corp. v. Federal Communications Commission, 124 US. App. 
D.C. 230, 363 F.2d 717 (1966), the Court upheld the Commission’s 
taking broadcase experience into account in determining renewal in 
a comparative hearing, where the original grant to the licensee was 
valid and expressly unconditional for a specific period of time. No 
credit was given in that case for broadcast experience accumulated 
by the Licensee’s principals during the period of authorization. The 
following is quoted from Footnote 7 of the Court’s decision in that 


“In the case of the temporary authorization the com: 
petitors are all alike in the sense that the problem there 
is, to let one of them operate the station pending a 
determination of which is best qualified. There is an’ 
obvious inequity in letting the temporary operator 

take advantage of his selection on a non-permanent 
basis to win permanent preferment over the others.” 


If such is the case where a license is awarded on a non-perma- 
nent basis, it is eminently logical to suppose that such would be the 
case where a license is awarded invalidly. See also South Florida 
Television Corp. v. Federal Communications Commission, 121 U.S. 
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App. D.C. 293, 349 F.2nd 971 (1965), cert. denied, 383 U.S. 987, 
86 S. Ct. 541, 15 L.Ed.2d 541 (1966). 


The specific error inherent in even the Commission’s reception 
of Monroeville’s evidence, which arose as a product of its tainted 
grant, lies in the fact that it gave Monroeville a basis and a proce- 
dure by which it might attempt to develop facts to meet the critical 
issues of community separateness and community needs which was 
not available to its competing applicant and which would not be avail- 
able to anyone unless they could operate with the very facilities 
being applied for. 

Insofar as the vital evidentiary phases of this hearing were con- 
cerned, Monroeville was able to place itself in the advantageous posi- 
tion of an existing licensee competing with a new applicant. The 
distinction the Commission attempted to draw and the rationaliza- 
tion it articulates can in no way avoid this. It is clearly the Com- 
mission’s mandate to conduct hearings so as to facilitate the selec- 
tion of the competing applicant best able to serve the public in the 
future. Here this public interest was compromised in that an artifi- 
cial inequitable standard was introduced resulting in advantage to one 
applicant, to the disadvantage of the other, and facilitating the selec- 
tion of the applicant already (improperly) on the air; not necessarily 
the one best qualified to serve the public. The record clearly reflects 
that if this evidence is excluded Monroeville has utterly failed to dis- 
charge its burden of proof. 


i 


The Commission erred in its application of the 
| Policy Statement to the facts of this case. 

The issue of Miners aggrievement here does not turn upon the 
per se legality or illegality of the Policy Statement. The contention 
of this argument is two-fold. 1) That the Policy Statement was 
applied to the facts of this case in an illegal and facticious fashion; 
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and 2) that because of this misapplication and related errors, - Miners 
was denied a full and fair hearing. | 


The Policy Statement establishes a two-fold condition as an 
absolute standard whereby a presumption arises that the applicant 
realistically proposes to serve a community other than that which he 
specifies. That condition exists when an applicant’s 5 mv/m day- 
time contour penetrates the geographic boundaries of any commun- 
ity having a population of over 50,000 persons and a population 
twice that of the specified community; and when the existence of 
that condition can be determined, an evidentiary hearing is held to 
allow the applicant to rebut the resultant presumption. (Policy 
Statement, 2 F.C.C.2d 190, 193) | 


There is no language in the Policy Statement to sugeest that 
the intensity of the presumption is relative to the degree of ‘5 mv/m 
penetration, nor is there any indication that an applicant’s| burden 
of overcoming that presumption is greater than his opponent’s 
according to his greater 5 mv/m penetration of the larger city. 
However, the silence of the Policy Statement imposed no inhibition 
upon the imagination of the Hearing Examiner who introduced that 
theory to this case or to the reviewing Commission which affirmed 
it. | 

The Examiner found Monroeville’s 5 mv/m penetration Pitts- 
burgh to be de minimis, (R. 1342) which, according to the tradi- 
tional meaning of that legal maxim, would excuse Monroeville from 
any burden of proof, although he apparently did not apply the term 
in the classic sense, since he found Pittsburgh coverage of Monroe- 
ville’s 2 mv/m contour substantial enough to warrant inquiry under 
the remanded issues. (R. 1365) In his conclusions, the Examiner 
ruled that Monroeville’s substantial showing under the remanded 
issues was sufficient because of its de minimis penetration of Pitts- 
burgh (R. 1369). 
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Miners urged the Commission upon review of find the Exami- 
ner in error, since the de minimis theory created a situation whereby 
an applicant could achieve an evidentiary advantage by wasting the 
maximum potential of a frequency on a low-power proposal, and 
then at an appropriate time after litigation, apply to increase its 
power (R. 1915). Further, the facts in this case suggest that if 
Monroeville had asked for maximum power, its proposed coverage 
of Pittsburgh would have been much greater than that of Miners’, 
because of the proximity of the city of Monroeville to Pittsburgh 
(R. 1916). 


The Commission’s disposition of Miners’ argument is worthy of 
direct quote: 


As set forth above, paragraph 10, in our Memoran- 
dum Opinion and Order denying reconsideration of 
the Policy Statement, 2 F.C.C.2d 866, 6 R.R.2d 
1908 (1966) we stated that the amount of evidence 
required to rebut the presumption “. . . will neces- 
sarily differ, depending upon, among other variable 
factors, the applicant’s proposed power, antenna 
directionalization and coverage.” It is therefore 
apparent that the significant differences between 
these applicants with respect to their power, antenna 
orientation, and coverage require different showings— 
different amounts of evidence to rebut the Policy 
Statement’s presumption, and meet the burden of 
proof under the said issue, even though both appli- 
cants’ showings will be considered under the same 
standard. (R. 1400) 


The problem is that the Commission misquoted itself: the 
referenced Memorandum Opinion and Order did not say that the 
“amount” of evidence would necessarily differ, but that the “type” 
of evidence would differ, and the direction of the comment was to 
the variety of showings an applicant might make to rebut the pre- 
sumption of the Policy Statement. In Re Policy Statement on Sec- 
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tion 307(b) Consideration for Standard Broadcast Facilities Involv- 
ing Suburban Communities, 2 F.C.C.2d 866, 867, 6 Pike & Fischer 
R.R.2d 1908, 1910 (1966). It is certainly reasonable that circum- 
stances will compel variations in the type of evidence but to suggest 
that the amount of evidence should differ, in view of the mere fact 
that one applicant proposes a less than efficient level of power, 
strains the most liberal concept of administrative fairness, particu- 
larly when Miners had no notice that such a double standard of 
proof would be imposed. | 

Because of the relative scarcity of standard broadcast frequen- 
cies, it was clear to Miners that the maximum available power should 
be specified for its proposed operation. 


The Commission has always regarded this as a plus factor.° In 
its decision the Commission stated that while maximum utilization 
of the frequency in an underserved area would be given significant 
weight, its importance is diminished in considering proposals for 
already well-served areas such as Miners’ proposed service area. (R. 
1400) Yet, the Commission also adopted the Supplemental Initial 
Decision which found that: 


. The needs and interests of Ambridge-Aliquippa | 
aa particularly Aliquippa are being met on an! 
extremely limited basis by stations in the Pittsburgh | 
Urbanized Area (to whom interrogations were | 
addressed) and that there exists a substantial lack of | 
specific service to Ambridge-Aliquippa from these 
stations. (R. 1356) | 


The “‘well-served metropolitan areas” of which the Commission 
speaks certainly do not include Ambridge-Aliquippa, and Miners was 
therefore perfectly entitled to expect the usual favorable reception 


| 
°See W. H. Greenhow Co., 8 Pike & Fischer R.R. 730 (1952); Midwest- 
ern Broadcasting Co., 25 F.C.C. 369, 15 Pike & Fischer R.R. 479 (1958). 
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of its maximum power proposal. At the very least it should be able 
to expect that even if no preference were awarded for maximum 
usage, there would be at least no penalty for complying with the 
efficiency standard of Section 307(b). 


Miners’ penetration of Pittsburgh is, in one way, less persuasive 
of an intent to serve the larger city than is Monroeville’s proposal. 
The Examiner found quite correctly that Miners’ directional pattern 
was dictated by the necessity of limiting radiation towards existing 
stations in other directions. (R. 1340) Miners’ coverage of Pitts- 
burgh is a necessary incident to its ability to serve Aliquippa and 
communities in Beaver Valley and the Ohio River Valley from Pitts- 
burgh north, (WMBA Ex. 26, T. 1587-1597, 1671-1673, 1676- 
1677). Monroeville’s proposal, however, is omnidirectional, pat- 
terned as much to serve Pittsburgh as areas in other directions. This 
Situation would be remarkably apparent with an increase in Monroe- 
ville’s power. 

The Examiner admitted that engineering factors alone com- 
pelled Miners’ directionalization towards Pittsburgh and that there is 
no basis for believing that the antenna system was intentionally so 
designed (R.| 1341), but finds that Miners is predestined not by 
intent, but by “embarrassing engineering facts” to be a Pittsburgh 
station.” The far-reaching heresy of the Commission’s adoption of 
the Examiner’s theory of technical predestination is that it erodes 
the Policy Statement to a pre-Crawfordsville position where coverage 
alone becomes the meaningful indicator of intent. Radio Crawfords- 
ville, Inc., 34 F.C.C. 996, 25 Pike & Fischer, R.R.533 (1963). In 
Crawfordsville, the proposed class, power, frequency and coverage 
of the applicant were held to be indicative of the realistic commun- 


7The Examiner said: “The Commission’s statement of 307(b) policy 
doesn’t give merit points for good intent in the face of embarrassing engineering 
facts”. (R. 1364) 
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ity. This approach was rejected in the Policy Statement as unsatis- 
factory. But, the Commission’s theory of this case, is actually more 
narrow than the Crawfordsville test. The sole factor of coverage is 
determinative and each item of evidence offered by Miners has been 
affected detrimentally by the fact of its proposed coverage of Pitts- 
burgh. While the coverage of Pittsburgh was not a matter of Miners’ 
choice, its evidence of intent to serve Ambridge-Aliquippa nas been 
adjudged implausible by that factor alone. 


It is thus that ““coverage”” becomes synonymous with “service”, 
and “‘service’”’ becomes a synonym for “reception”. It is thus' that 
the goal of establishing a first local transmission (as opposed to 
reception) service in developing communities, which the Policy State- 
ment advances, is thwarted by the sheer fact that an applicant such 
as Miners proposes to establish a maximum power facility. 


Finally it is thus that the specific attempts of an applicant to 
tailor his programming to the needs of his community are lost sight 
of and it is presumed that by virtue of coverage, he intends to serve 
the larger city merely because his signal will be heard there. It 
makes no difference, for example, that Miners’ proposed program- 
ming contains nothing of specific interest to Pittsburgh residents, 
while the multitude of Pittsburgh stations, held accountable to 
the Commission for specific programming service to Pittsburgh, 
are in active pursuit of the Pittsburgh audience. The Commission 
apparently feels that the presence of Miners’ proposed signal in 
Pittsburgh is governing. 


If the question of 5 mv/m penetration was placed in oes 
perspective as part of a threshhold standard to determine the 
presence of Section 307(b) issues, none of the aforementioned pro- 
blems would likely occur. It is only when that standard is distorted 
and enlarged in scope to determine the amount of evidence required 
to rebut the presumption that the realities of broadcasting are ignored 


i 
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in favor of the applicant’s proposed coverage. Miners was arbitrar- 
ily and capriciously judged to be a Pittsburgh station only because 
of its 5 mv/m penetration of that city, while its intent to serve 
Ambridge-Aliquippa and other communities was blithely ignored and 
the evidence of that intent suppressed. 


The Commission was well aware of the characteristics of both 
applicants as to their 5 mv/m penetration of Pittsburgh prior to the 
Policy Statement and prior to the decision from which the instant 
appeal is taken. This foreknowledge makes the characterization of 
Monroeville’s Pittsburgh penetration as de minimis directly contra- 
dictory to the Commission’s designation order, which placed a 
burden of proof upon Monroeville no different from that imposed 
upon Miners. If Monroeville’s showing under the issues is to be such 
a foregone conclusion based solely upon its penetration of Pitts- 
burgh, it makes a foolish adventure of Miners’ endurance of a long 
and difficult hearing. In any event, the Commission’s decision was 
made arbitrary and capricious by that procedure and as such, it 
ought to be vacated and set aside. 


iil 
The ‘Commission erred in its failure to conclude in light 
of all of the evidence before it that the Miners proposal 
ought to be realistically considered as proposing to serve 
Ambridge-Aliquippa, Pennsylvania. 

Since virtually all of the evidence offered by Monroeville under 
the remanded issues is inadmissible and therefore incompetent to 
discharge Monroeville’s burden of proof, it remains only to deter- 
mine whether under a proper interpretation of the Policy Statement 
and the evidence of record, Miners’ application can be granted. 


Regardless of its characterization by the Examiner and by the 
Commission, the evidence offered by Miners clearly rebuts the pre- 
sumption that Miners should realistically be considered a Pittsburgh 
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proposal, particularly if the factor of Miners’ 5 mv/m penetration of 
Pittsburgh is properly considered. 


The Commission contends, in agreement with the Examiner, 
that Miners is required to show how the needs of Ambridge, Penn- 
sylvania, the community of Miners’ present operation, are separate 
and distinct from Pittsburgh. Miners feels that such a showing 
would be superfluous in view of the fact that its present operation 
is not in litigation. It is Miners’ proposed service to Ambtidge- 
Aliquippa which is under consideration. As to Aliquippa, the Com- 
mission finds that Miners made no surveys, supplied no meaningful 
affidavits, nor did it offer exhibits describing any alleged separate 
needs from Pittsburgh. 


The fact of the matter is that although the record is replete 
with such evidence, the Commission chose to ignore it. Miners 
showed that, among other things; 


A. There is no local AM station in Aliquippa. | 
B. The nearest such station, aside from WMBA, is 18 | 
miles distant. (WMBA Ex. 1); 


C. Miners’ present operation does not put the required | 
signal into the Alipuippa business district (T. 208, 
214) 

D. Aliquippa is the largest community in Beaver | 
County (WMBA Ex. 2) | 


E. Aliquippa sustains civic, social and business organi- | 
zations separate from Pittsburgh (WMBA Ex. 3-7) | 


F. Aliquippa advertisers need radio but do not use it | 
since the only station is an Ambridge station (R. | 


688, 689, 695, 711, 713, 714, 715). 
G. The staff of Miners’ station is frustrated in attempts 


to provide service by WMBA’s lack of See 
identity (T. 1744, 1745, 1803-24) 
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H. 24 prominent Aliquippa citizens unanimously sup- 

ported Miners’ proposal as responsive to existing 
needs (WMBA Ex. 24). 

All of this evidence was spurned by the Commission as being 
less than probative. True, it is perhaps less reliable than the actual 
operating evidence relied upon by Monroeville, but Miners enjoyed 
no such illegal evidentiary advantage. 

Having’ ignored the evidence establishing needs and interests in 
Aliquippa, the Commission easily passed two other issues designed 
to determine existing AM response to those needs and Miners’ pro- 
gramming intentions to meet those needs, since according to the 
Commission’s theory, no such needs had been shown (R. 1396). 
The Examiner himself found that Ambridge and Aliquippa needs are 
not being met by existing stations (R. 1356), but the Commission 
chose to ignore that finding. The Commission also turned its back 
upon the Examiner’s finding of Miners continued albeit frustrated 
attempts to serve Aliquippa with its present facilities and its plans 
to enhance that service with a studio in Aliquippa, for the conven- 
ience of residents of that community. (R. 1356) 


As to the issue of whether Miners could support its proposed 
facility with revenues from other than Pittsburgh (Remanded issue 
(a) (4), supra), the Commission found Miners’ showing insufficient, 
although it had no evidence of record to controvert Miners’ showing 
of adequate revenues, other than the factor of Pittsburgh coverage 
(R. 1396). 


The Commission’s tenacious adherence to the fact that Miners’ 
reliance in Pittsburgh revenues is clear because it has a sales rep- 
resentative firm in Pittsburgh is one of the most unusual ex- 
amples of administrative obstinacy in Commission history. Miners 
explained time and time again (R. 1639, R. 1823, 1835, R. 1327, 
1331, R. 1901, R. 1924) that it had never relied upon Pittsburgh 
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revenues and will never rely on Pittsburgh revenues. It explained 
that the sales representative it uses had offices in Pittsburgh, but does 
not solicit Pittsburgh revenues. The sales representative’s task is to 
place regional and national business on the station, not local Pitts- 
burgh business, or business indiginous to Pittsburgh (R. 1924)! But 
no matter to what lengths Miners goes to explain the fact that the 
only connection between Pittsburgh and the sales representative is 
that it has offices in Pittsburgh (as opposed to New York ot San 
Francisco), the Commission finds: 


We believe such an argument is difficult to reconcile | 

with the facts that WMBA would provide a primary | 

service signal to 98% of Pittsburgh’s population and | 

that WMBA already has a sales representative firm in | 

Pittsburgh. (R. 1396) | 
It is clear that the rejection of Miners’ evidence is entirely predi- 
cated upon the Commission’s perverse notion of constructive intent 
based upon Miners’ proposed Pittsburgh coverage. As that concept 
was shown to be capricious, so also is the Commission’s treatment 
of Miners’ evidentiary showing. ! 


The record is quite clear that Miners has dutifully presented an 
adequate showing under the remanded issues in this proceeding to 
warrant a finding of its separateness from Pittsburgh and a grant of 
its application. This showing is emphasized by the geographic char- 
acter of Miners’ station location. While Monroeville is virtually con- 
tiguous to Pittsburgh and demonstrates few indiciae of separateness 
from Pittsburgh, (R. 1397-1399) Ambridge-Aliquippa is at least ten 
miles from Pittsburgh’s nearest point (R. 1394-95), while Monroe- 
ville lies in an area convenient for annexation by the larger city, 
Ambridge-Aliquippa are much removed from the larger city and can 
be expected to continue to manifest independent growth. As such, 
the Commission’s denial of Miners’ application ought to be reversed. 
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CONCLUSION 


At the time when this proceeding was first brought to this 
Court on appeal from the Commission’s original decision, it was 
urged by Miners that a vacating of the Commission’s action was 
warranted and a remand of the case to the Commission with instruc- 
tions to enter a decision favorable to Miners was justified, and such 
was Miners’ prayer.® At this second appeal, Miners again petitions 
the Court for similar relief: to find that the Commission’s prefer- 
ment of the Monroeville application was clearly erroneous in view 
of all of the admissible and competent evidence of record before it, 
and that the requirements of Section 307(b) of the Communications 
Act call for a grant of Miners application. We respectfully request that 
this Court render a decision to this effect, reverse the Commission’s 


Sauthority for such action is found in Section 706 of the Government 
Organization and Employees Act of 1966 (80 Stat. 393 5 US.C.A. 706) and 
the provisions of Section 402(g) and 402(h) of the Communications Act of 
1934, as amended (66 Stat. 718, 47 US.C.A. § 402). Section 706 of the Gov- 
emmment Organization and Employees Act of 1966 authorizes the Court to 
“hold unlawful and set aside agency action, findings and conclusions”. Section 
402(h) of the Communications Act authorizes to “remand the case to the Com- 
mission to carry out the judgment of the Court”. Such action is clearly justi- 
fied when it is considered that seven years of litigation have not produced a 


legally acceptable agency decision. 
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decision, and remand the case to the Commission for action consis- 
tent with the decision of this Court. 
Respectfully submitted, 
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IN THE UNITED STATES COURT OF APPEALS ! 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,937 | 


MINERS BROADCASTING SERVICE, INC., 
Appellant, 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, | 
Appellee, 


MONROEVILLE BROADCASTING COMPANY, 
_Intervenor. 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE | 


| 
STATEMENT OF THE ISSUES 


Appellee agrees with the Statement of the Issues set forth 
at pages 1 to 2 of appellant's brief. | 

We also invite the Court's attention to the fact that this 
ease, under No. 18942, was before a panel of this Court a was 
remanded to the Commission on June 17, 1965, for further! proceedings. 


It is now before the Court on a record which includes the original 


record on appeal. 


| 
COUNTERSTATEMENT OF THE CASE | 
As authorized by Section 4.02(b) (1) of the Communications 


Act, 47 U.S.C. 402(b) (1), appellant Miners Broadcasting Service, 
| 
ae 


— 
Ine. (WNBA), appeals from a Commission Decision which denied its 
application to ‘change frequency and increase power from 500 watts 
to 10,060 watts (R. 13589-1403). Previously, in Miners 
Broadcasting Service, Inc. v. F.C,C., 121 U.S. App. D.C. 222, 

349 F.2G 199 (1965), this Court had remanded the case to the 
Commission fora further explanation of the factors which had been 
considered by the Commission in selecting between two applicants 
for radio stations in suburban communities, both of which also 
serve parts oz Pittsburgh, Pennsylvania, the central city and 
urbanized area. After the remand the Commission called for briefs 
ana oral argument by the parties to this case, as well as by 
mumerouS applicants in other proceedings whose proposals raised 
Similar suburban community problems. On the basis of these 
proceedings the Commission then issued a Policy Statement on 
tandard Broadcast Facilities 


Section 307(b)} Considerations For 


involving Suburban Commmities, 2 F.C.C. 2d 190 (1965), setting 
forth the considerations which it deemed applicable to proposals 
to establish broadcast stations in such communities. 

The requirements of this Policy Statement have recently 
been reviewed by this Court, and are not challenged by Miners 
in this appeal (Br. 10). Im its Statement the Commission observed 
that as power and coverage are increased to serve larger numbers 


l/ Northeast: Broadcasting, Inc. v. F,C,C., __ U.S. App. D.C. __, 
__ F.2d __ (Case No. 21,419, decided July 19, 1968). 


j 
| 


| 
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se 
of persons, stations in metropolitan areas often tend to identify 
themselves with the entire metropolitan area rather than with the 
particular needs of their specified communities. Primarily for 

this reason the Commission concluded that where an applicant's 
proposed 5 mv/m daytime contour would penetrate the mornin 
boundaries of any community with a population of over 50,000 

persons and with at least twice the population of the applicant's 
specified community, a presumption will arise that the applicant 
proposes to serve the larger community rather than his specified 
location, At the same time, the Commission noted that this pre- 
sumption was rebuttable since there are many communities which 
adjoin a larger city which well deserve and should be afforded an 
opportunity to have a local transmission service. The = policy, 
the Commission stated, was intended ". . . to provide an accommodation 
of heretofore apparently conflicting allocation considerations. 

While we still wish to discourage any proposal that will be 

merely a substandard central city station, we are persuaded that 
many developing and deserving suburban communities should be 
afforded an opportunity to obtain a first local transmission 

service. Moreover, while we wish to encourage each applicant to 
propose as much power as he will need to comply with our allocation 
rules, every applicant who falls within our test will be required 

to demonstrate that his proposal is designed to provide a realistic 
local transmission service for his specified commun ty," 22b.C.C. 2d. 


at 193. 


— 

Miners presently operates radio station WMBA at Ambridge, 
Pennsylvania, on the frequency 1460 kilohertz with 500 watts of 
power. It proposes to operate on the frequency 1510 kHz with 
10,000 watts, twenty times its present power, identifying itself 
with both Ambridge and the nearby community of Aliquippa. With 
its present 500 watts facility, Miners provides what is a 
"oremium™ engineering signal (10 mv/m or better) to both Ambridge 
ana Aliquippa (R. 1395), but it does not place a listenable signal 
over Pittsburgh. Under its proposed operation, however, the 
station*s 5 mv/m contour would penetrate to a distance of 3 miles 
in the northwest section of the city, encompassing an area of 
ll square eles wnich includes 13.8% of Pittsburgh*s total population 
*(83,100 of 604,332), and the 2 mv/n ee would include 98% of 
Pittsburgh (592,245 of 604,332 residents) (R. 1394). Its present 
antenna Girectionalizes the station’s signal away from Pittsburgh 
wnereas the proposed operation would be directionalized toward that 
city (R. 139%). 

Monroeville also proposed to operate a station on the 
frequency 1510 kiiz, seeking to establish the first station in 
Monroeville, Pennsylvania. The 5 mv/m contour of this proposal 
would penetrate the geographic boundaries of Pittsburgh by 0.6 of a 


2/ A signal strength or 2 mv/m is regarded as providing “primary 


service” to residential areas of cities with populations in excess 
of 10,000. %7 C.F.R. 73.182(£); S&W Enterprises, Inc., 37 F.C.C. 
220, 223 (2964). 


| 
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mile, within an area of 0.25 of a square mile, encompassing 2,256 persons, 
or 0.3%, of Pittsburgh's population of 604,332. Monroeville*s 
proposed 2 mv/m contour would encompass approximately one-third of 
Pittsburgh's population (201,444 of 604,332). The application 
specified a power of 250 watts with a non-directional antenna : 
pattern. As a result of the grant made in the earlier hearing, 
which has never been stayed, asec has been operating station 
WPSL on its proposed facilities. | 
Subsequent to the issuance of the Policy Steen 
Miners and Monroeville were designated for further hearing to 
ascertain if either would realistically provide a local, service 
for its specified community in light of the signal which each 
placed over the larger nearby city of Pittsburgh. In resolving 
this issue, the applicants were called upon to submit euidense 
regarding: 
(1) the separate and distinct needs of the 
suburban community; 
(2) how those needs are presently met by 
existing stations; | 
| 
3/ Prior to this Court's first review of this case, eens had 
Sought a stay from the Commission of its grant to Monroeville. 
This was denied because expenditures of funds and station 
construction by Monroeville did not, in the Commission’s view, 
constitute irreparable injury to Miners (R. 522). Thereafter, Miners 


never asked this Court for a stay, nor did it ask the Commission 
-for further relief following this Court's remand. 
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(S) how unsatisfied needs will be met by the 
proposed station; 

(4) whether the revenues available in the suburban 
community are adequate to support the proposed 
station. 

In his Supplemental Initial Decision released May 3, 

1967 (R. 1335-1370), the Examiner made detailed findings on each 
of the designated issues [(@) to (4), supra]. Briefly, he 
concluded that Miners had not rebutted the initial presumption 
raised by virtue of the coverage of Pittsburgh by its 10,000 watts 
Girectionalized operation; that Miners had failed to show that 
Ambridge and Aliquippa had separate and distinct needs from 
Pittsburgh; that it had failed to show that its programming would 
meet the needs of Ambridge and Aliquippa; that its revenue showing 
was unconvincing; and, accordingly, that its application should be 
denied. On the other hand, the Examiner concluded that Monroeville 
had rebutted the presumption. He found that penetration of the 

5 mv/m signal into Pittsburgh (which triggered the presumption) 
was de minimis (one quarter of a square mile), and that the low 
powered, non—direectional aspects of the proposal militated against 
the conclusion that the proposal was oriented toward Pittsburgh. 


He also gave weight to the programming showing of the applicant 


: 
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and its evidence as to revenue sources, concluding that each 

indicated identification with Monroeville rather than Pittsburgh. 
Exceptions were filed by appellant Miners (R. 1882-1926), 
while Monroeville and the Broadcast Bureau supported the Initial 

Decision (R. 1372). Agreeing generally with the Examiner"s 
evaluation of the case, the Commission en banc, after hearing oral 
argument, decided to set forth its views in considerable detail 
because "this is the first opportunity we have had to do so after 
completion of a hearing which involved the application of the 
Policy Statement™ (R. 1394). | 

Reciting the engineering considerations STrendy referred 
to (p. 4, supra) as to the existing operation's satisfactory service 
to Ambridge and Aliquippa, and the proposal*s extensive coverage of 

Pittsburgh, the Commission concluded that "the significant aifference 
between WMBA*s present and proposed operation is the better than 
one-half million Pittsburgh residents picked up by the latter" 

_(R. 1395-1396). Agreeing with the examiner that no showing had 
been made to establish either that poloroceed commmaity of 
Ambridge-Aliquippa had a need for the facility proposed or that 
on the basis of programming or potential sources of revenue the 
application could reasonably be regarded as something other than a 
proposal to serve the larger urbanized area, the Commission con= 
cluded that the application if granted would be "merely a sub- 


| 
standard central city station" of the kind the Policy Statement 


sought to discourage. | 


= S — 
Turning to the Monroeville application, the Commission 


attributed significance to the fact that the power proposed, 
uf 
250 watts, was exceedingly low. More importantly, it felt that 


the showing as to Monroeville*s need for the facility, the nature 


oi the program proposal and the anticipated local advertiser 


Saad 


support satisiactorily offset any presumption that the station 
woulG become Simply a substandard Pittsburgh operation, 

As to the nature of the commmity to be served, the 
Commission found: 


(a) that Monroeville is a young community whose 
population growth is almost explosive; (b) that 

this 186% growth rate must be contrasted with 
Pittsburgh's 10.7% drop in population during the 

same 1950-1960 period; and (c) that the problems 

of a young smaller-growing community like Monroeville 
are different from those of the larger, older, more 
stabie community of Pittsburgh. The applicant has 
submitted the necessary data to support that contention. 
The school system is still fairly new and needs 
publicity and programming. Local organizations, 

many oi which are small, and many of which are new, 
need pubiie service announcements and programming 
support. Local clergymen need an outlet for 
Spiritual expression. (R. 1398) 


While some stations were found which evidenced a general concern 


with the overali needs of Monroeville, the Commission concluded 


4/7 Indeed 250 watts is the minimum power that can be specified 


for a Class II station such as the facility at issue here. 47 C.F.R. 


73.21 (a) (ii). 


ee 


that "it is a concern for just one of many communities in their 


i 
! 


service areas” (R. 1397). Monroeville, however, had demonstrated 
a meaningful sensitivity to the needs of the city of Moriroeville: 


The showing, based on Monroeville*s amended program 
proposal, includes news, traffic and weather reports, 
a calendar of local community events, church meetings, 
and service club projects, a short daily school news 
program, an hour-long weekly educational program, 
discussion and religious programs, and public: iSexvace 
announcements. (R. 1397) 


| 
! 


Finally, the projected sources of revenues within the commmity 


were found to be sufficient because: _ | 


| 
Monroeville showed that the substantial number of 
businesses in the city of Monroeville could be 
expected to provide approximately 75% of the | 
advertising support for the proposed station | 
whereas only 10% would come from national 


advertising. (R. 1399) : 
In essence the Commission held that Miners?* proposal 
| 


would realistically be a Pittsburgh operation, that it failed to 
meet all the technical requirements for a Pittsburgh station; 

and accordingly, that its proposal must be denied (R. 1396-1397) . 
Qn the other hand, it concluded that a grant of the Monroeville 


proposal would serve the public interest because: 


The community of Monroeville has specific 
transmission needs which are not being met by 
existing standard broadcast stations and which 
Monroeville's program proposal is designed to 
satisfy. We are also persuaded that adequate 
advertising revenues can be obtained from the 
community of Monroeville to support this | 
proposed station. (R. 1401) | 
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In essence Miners’ application was denied because Miners 


if 
tu 
rh 


iled to establish in an evidentiary hearing that its proposal 


alistically designed to serve the communities of Ambridge 


j 
4 


and Aliquippa. ther it had the earmarks of a proposal that would 
be in fact an outlet for the Pittsburgh area without meeting the 
technical stancGardés necessary to qualify under the rules as a 
Pittsburgh station. ith its present WMBA facilities, Miners 
provices an adequate engineering signal to both Ambridge and 
Aliquippa. And in the Commission*s view Miners failed satisfactorily 
to explain wny it was necessary to increase power to 10,000 watts 
to serve them. As the Commission observed in its decision: 

[Miners*] existing 500-watt operation provides 

an adequate signal to both Ambridge and Aliquippa 

and to most of Beaver Valley. The significant 

Gizference between WMBA*s present and proposed 

operation is the better than one-half million 

Pittsburgh residents picked up by the latter. 

The significant gain in the number of Pittsburgh 

residents who would receive WMBA*s primary service 

signsl is the inevitable consequence of WMBA*s 

proposed higher power and its directionalization 

toward Pittsburgh as opposed to the existing 

operation being directed away from the presumed 

community served. (R. 1395-1396). 
By contrast, the Commission found that Monroeville’*s 250 watts 
proposal was tailored to serve the demonstrated needs of the 
Monroeville commimity and that that community possesses sufficient 


advertising revenues to support such a station. 


\ 
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We will show that contrary to Miners? contention, the 
Commission serupulously followed its Policy Statement and that its 
decision in this ease is supported by substantial evidende. We 
will also show that the Conmission*s action was neither arbitrary 
nor capricious but instead followed logically and rationally 


from the record evidence before it. See Northeast Broadeasting, 


Ino. VeiF2C.C.. 22 ULS2 App. DiCe eg en Beta (CasegNb: 27579) 


decided July 19, 1968, and the concurring opinion of Judge 


McGowan) . 


I, THE COMMISSION?S POLICY STATEMENT WAS CAREFULLY 
APPLIED TO THE FACTS OF THIS CASE; THE i 
COMMISSION CORRECTLY CONCLUDED THAT MINERS HAD 
NOT REBUTTED THE PRESUMPTION THAT ITS PROFOSAL 


MUST REALISTICALLY BE CONSIDERED AS ONE FOR A 


PITISBURGH STATION. | 


This Court*s opinion in Northeast sroadcasting, Inc. v. 
supra, contains the following concise summary of the 


F.C.C. 


Commission*s 307(b) policy regarding applications for suburban 
communities -(Slip Op. p. 3): 


The Commission*s Policy Statement in essence 
pointed out that as power and coverage are increased 
to serve larger numbers of persons, stations in 
metropolitan areas often tend to identify themselves 
with the entire metropolitan area rather than with 
the particular needs of their specified communities. 
The Commission concluded that where an applicant 
proposed a 5 mv/m daytime contour which would 
penetrate the geographic boundaries of any comaunity 
with a population of over 50,000 persons and, — 
at least twice the population of the applicar 
specified community, a presumption will aris Tan 
the applicant proposes to serve the larger SERRE) 


! 


i 
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rather than his specified location. The Commission 
established this presumption as a rebuttable one 
reasoning that many communities which adjoin a 

larger city might well deserve and consequently 

hould be aiforded an opportunity to have a local 
transmission service. In defining the new policy 
the’ Commission stated it was intended “to provide 
an accommodation of heretofore apparently conflicting 
allocation considerations. While we still wish to 
Giscourage any proposal that will be merely a sub- 
standard central city station, we are persuaded that 
many Geveloping and deserving suburban communities 
should be afforded an opportunity to obtain a first 
local transmission service. Moreover, while we wish 
to encourage each applicant to propose as much power 
as he will need to comply with our allocation rules, 
every applicant who falls within our test will be 
required to demonstrate that his proposal is designed 
to provide a realistic local transmission service for 
his specified commmity." 2 F.C.C. 2d 190, at 193 
(1965). 


Miners maintains that the Commission misapplied this policy 
in this ease. First it argues (Br. 14-20) that it was error for the 
Commission to hold that because Miners? coverage of Pittsburgh 
substantially exceeded that of Monroeville, it was required to make 
a stronger evidentiary showing in order to rebut the presumption 
that its service will be oriented toward the larger community. It 
also argues that "in light of all of the evidence,” the Commission 
erred in denying Miners* application (Br. 20-23). This Court has 
indicated on mumerous occasions that "[wjithin fairly broad limits, 
the relative weight to be given to all the relevant factors 


presented mist lie in the sound discretion of the Commission.” 


| 
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Kidd v. F,C,C., 112 U.S. App. D.C. 288, 289, 302 F.2d 873, 874 
(1962); Pinellas Broadcasting Co. v. F.C,C. 97 U.S. App. D.C. 236, 
230 F.2d 204, cert. denied 350 U.S. 1007 (1956). Miners has 
failed to show that this discretion has been abused. | 
The Commission in its Decision explained why it agreed 
with the Examiner regarding the quantity of evidence required to 
rebut the presumption established by the Policy Statement (R. 1400- 
1401). Both before the Commission and in this Court (Br. 16), 
Miners has argued that the Commission*s theory permits an applicant 
who applies for lower power to “achieve an evidentiary advantage 
by wasting the maximum potential of a frequency ... and then at 
an appropriate time after litigation, apply to increase its power.” 


| 
In answer to this argument, the Commission stated that the issue in 


the case was which of two local transmission services was to be 
granted, and that, “while maximum utilization of the frequency 

in an underserved area would be given SESS weight, its 
importance is diminishedin considering proposals for already well 
served metropolitan areas such as this one™ (R. 1400). ‘The 
Commission also observed that it could not agree with the claim 
that there would be nothing to preclude Monroeville rom seeking 
a power increase in the future because “we clearly stated that the 
Policy Statement will be applied to all applications for new or 
improved facilities, thus covering any future proposal by 


Monroeville to increase its power and coverage of the metropolitan 
area. For this reason, if Monroeville filed such an application, 


it would de required to rebut the Policy Statement presumption 


that its proposed operation was for Pittsburgh, as WMBA and 
Monroeville were! required to do in this proceeding” (R. 1401). 

It seems to us entirely reasonable for the Commission to 
take into account the extent of a signal*s penetration into the 
central city as well as the fact of such penetration. Indeed the 
refusal to do so would seem hard to reconcile with the Policy 
Statement where the Commission stated (R. 1391) that “experience 
compels us to conclude that as their power and coverage are increased 
to serve larger mumbers of persons™ stations in metropolitan areas 
tené to seek out national and regional advertisers and to identify 
with the entire metropolitan area. It follows that as penetration 
increases, so will the station'’s attractiveness to regional and 
national advertisers. It thus makes no sense to argue, as Miners does, 
that the extent to which a proposal poversiche central city is of 
no substantive importance in assessing the likelihood that the 
station will identify with the larger urban area. 

Nor is there merit to Miners’ contention (Br. pp. 18-20) 
that the approach is a return to the Conmission’*s pre-Crawfordsville 
position (where coverage alone was the indicator of intent), which 
5/ Miners? assertion that the Commission always favors maximum 
power (Br. 17) is belied by the Policy Statement itself which 
plainly seeks to discourage higher power for stations located in 


suburban communities. 
6/ _Radio Crawfordsville, Inc., 34 F.C.C. 996 (1963). 
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position, Miners alleges, was rejected by this Court in the first 
Miners decision. Crucial to this Court*s decision in the first 
Miners case, however, was its holding that the Commission had in 
effect “predetermined” the outcome by deciding without sufficient 
explanation that Miners* application was for the urban are and 
Monroeville*s for a smaller community without local service, 

121 U.S. App. D.C. at 224; 349 F.2d at 201. Here there has been no 
predetermination, but only a presumption (with which Miners does not 
quarrel) (Br. pp. 14-15) that the applicant was given full opportunity 
to overcome. A fair reading of both the Examiner's and the 
Commission's decision leaves no question as to this. Miners? 
application was denied not simply because of its substantial coverage 
of Pittsburgh, but because the applicant failed to submit evidence 
sufficient to persuade the Commission that a proposal which would 


serve 98% of the residents of Pittsburgh would remain primarily an 


outlet for Ambridge and Aliquippa. | 


Next, Miners argues that the Commission after considering 
| 


all the evidence should have granted its application, In essence, 

it asks this Court to reevaluate all of the evidence anid to decide 
this case in its favor. Recently this Court had occasion to 
emphasize that "the fact-finding function is within the exclusive 
province of the administrative agency." Alexander T. Deutsch Vv. 
United States Atomic Energy Commission, __ U.S. App. D.C. ae 

_ F.2d __ (Case No. 21,098, decided August 26, 1968, slip Op. p. 5). 


The Commission*s decision in this case, as spelled out in 
our counterstatement at pages 5 to 9, listed each of the issues which 
were designated for resolution at the hearing on remand and clearly 
recited the evidence or lack of evidence submitted pursuant to each 
such issue as well as the conclusions the Commission reached on the 
basis oz this evidence. In regard to the Miners* proposal, the 
Commission observed that Miners? present operation of WMBA at 
Ambridge with 500 watts of power does not cover any part of 
Pittsburgh; however, the proposed 10,000 watts operation would 
serve 83,100 Pittsburgh residents within its 5 mv/m contour, and 
98% of the population of Pittsburgh (592,245) within its 2 mv/m 
contour. It found t Miners* programming showing was insufficient 
to rebut the presumption raised by this substantial Pittsburgh 
coverage (R. 1395). Specifically, the Commission found that 
Miners had 

- « - made no attempt to show how the needs of 

Ambridge are separate and distinct from those of 

Pittsburgh. Perhaps they are, but WMBA [Miners] 

Gid mot produce the evidence. On Aliquippa, WMBA 

has shown that the community has a different educa- 

tional level from Pittsburgh’s, a lower percentage 

of white-collar jobs, and a higher percentage of 

residents of foreign birth. However, it made no effort 

to translate these differences into needs. It made 

no surveys, and it supplied no meaningful affidavits, 

nor did it offer exhibits describing any alleged ... 

separate and distinct needs from the “presumed” 

community served (Pittsburgh). (R. 1395) 

Nor had Miners established how it would serve any of the unsatisfied 


needs of the two communities it proposed to serve. It failed to 
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submit an "updated program schedule, although it was made clear to 


WMBA that it could™ (R. 1396). Instead Miners relied on: 
- « - its 1962 program proposal, which was similar 
to its then existing programming except that the 
content of some programs would be augmented from 
Aliquippa*s point of view. Thus, although WMBA 
proposes four major operational changes . . .|/its 
proposed programming does not, on its face, differ 
appreciably from that now offered. (R. 1396) | 


And on the revenue question the Commission also agreed with the 
Examiner that Miners had failed to carry its burden because its 

- « - made no attempt to project the revenues from 

its 10,000 watts proposal insofar as Pittsburgh is 

concerned. It argued, without record support, that 
it could not compete for Pittsburgh revenues. We 
believe that such an argument is difficult to 

reconcile with the facts that WMBA would provide a 

primary service signal to 98% of Pittsburgh's 

population and that WMBA already has a sales | 

representative firm in Pittsburgh. (R. 1396) 

Miners argues (Br. 22-23) that this rejection of its 
expected revenue evidence is entirely predicated upon tthe 
Commission’s perverse notion of constructive intent based upon 
Miners? proposed Pittsburgh coverage." This is simply not so. As 


the Commission recognized in its Policy Statement, as a station'’s 
| 


power and coverage are increased to serve larger numbers of persons, 
broadeast stations in metropolitan areas often tend to seek out 
national and regional advertisers and to identify themselves with 
the entire metropolitan area rather than with the particular 

needs of their specified communities. The avowed purpose of the 


Pittsburgh office is to seek out such business (Br. p. 23) and with 
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98% coverage of Pittsburgh national and regional advertisers would 
undoubtedly find the station a more attractive medium. 

As recited at pages 5-19, supra, the Commission also 
detailed the evidence [i.e., the minimum power specified, the 
demonstrated need for the facility not otherwise being met, the 
fact that the program proposal is designed to meet such need, and 
the anticipated local advertiser support] upon the basis of which 
it concluded that the Monroeville proposal was in fact one for 
Monroeville rather than for Pittsburgh. Accordingly, the Commission 
concluded that the public interest would be served by a grant of 
that application. 

Notwithstanding the fact that the Commission*s Broadcast 
Bureau, which participated in the hearing as a representative of 
the public interest, the Examiner who presided at the hearing, and 
the Commission which reviewed the record compiled at the hearing, 
all agreed that the Miners* showing was clearly inadequate to meet 
the specific issues designated for further hearing, Miners argues 
that this record is replete with evidence to justify a grant of 
its application. Specifically it points to selected items which it 
alleges “the Commission chose to ignore” (Items A-H, at Br. 20-21). 
With regard to Items A-F, it should be noted that this evidence was 
all introduced at the earlier hearing in answer to an issue 


concerning WMBA*s need for its requested dual-city identification. 
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This evidence is not responsive, however, to the specific questions 
raised by the Policy Statement, which were the subject of the hearing 
on remand and which sought to determine whether Miners? proposal 
was in fact one for Ambridge-Aliquippa or, realistically, one for 
Pittsburgh. i 

Miners complains that the Commission should have considered 
evidence to the effect that it is being frustrated in its attempt to 
serve Aliquippa because of its lack of identification with that 
community. This argument appears specious for, as was recognized 
during the oral argument before the Commission, this "irustration™ 
ean be remedied without the proposed substantial power increase 
simply by establishing, in accordance with the Commission's rules, 
a studio in Aliquippa (Tr. 1964-1965). Miners also argues that 
consideration should have been given to the fact that 2u prominent 
Aliquippa citizens endorsed Miners* proposal. Such endorsement, 
however, is not responsive to the question of whether Miners 
requires the particular facilities applied for to serve Ambridge- 
Aliquippa. This is especially true in view of the fact that the 
record reveals that both communities are already receiving a very 
adequate signal from Miners. ! 

Thus, it is apparent that Miners* arguments concerning 
these matters of evidence turn on its own view of the record, a 
view which was shared neither by the Presiding Examiner nor by the 


full Commission. 
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ii. THE COMMISSION'S CONSIDERATION OF CERTAIN 

_ EVIDENCE DERIVED FROM MONROEVILLE'S 
OPERATION OF STATION WPSL WAS REASONABLE 
AND CAUSED NO PREJUDICE TO MINERS. 


Miners also argues (Br. 11-14) that the Commission . 
Comaitted reversible legal error in considering evidence derived 
=rom Monroeville*s operation of station WPSL. It contends that 
the Commission’s action violates the basic requirements of 
Ashbacker Radio Corp. v. U.S.,326 U.S. 327 (1945), as well as this 
Court*s decision in Commmity Broadcasting Co. v. F,C.C., 107 U.S. 
App. D.C. 95, 274% F.2d 753 (1960). We will show that this argument 
is based om an erroneous factual premise. The Commission did not 
base its decision on evidence derived from WPSL?s past operation. 
Moreover, as a practical matter in the factual context of this 


ease Miners could not have been prejudiced by consideration of such 


The Commission in its Decision discussed this very point, 
agreeing that if it had given weight to all of the evidence admitted 
by the Examiner based on Monmroeville*s operation of WPSL during this 
proceeding, this might have been “prejudicial to WMBA.” It 
recognized in this regard that: 

- - - Monroeville could have purposely put its 

best foot forward and substantially influenced, 

to its own advantage, certain factors indicative 

of wnether it would be a Monroeville or Pittsburgh 


station. Factors susceptible to such influence are 
programming presented and sources of revenues. (R. 1399) 
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Accordingly, it gave no weight whatever to any evidence of WPSL*s 
past operation which was susceptible of manipulation on Monroeville*s 
part. The Commission refused, however, to exclude Erom its 
consideration evidence which would have been available without 


WPSL*s operation and “was not susceptible of such influence." 


This evidence included, for example, | 


2 - - . total retail sales of Monroeville market, 
consumer spendable incom ne, mumber of businesses, 
advertising potential of the Monroeville market, 
needs of the community, location of transmitter 

site, power, and directional or nondirectional 
antennae. (R. 1399) | 


Thus, contrary to Miners* contention, the Comnission aia not rely 
on evidence which but for WPSL*s operation would not have been 
available. These factors, the Commission stated, are the same 
whether submitted as proposals or as reflecting an existing operation, 
and thus no inherent advantage accrued to Monroeville by virtue of 
the fact that it was on the air. Had the Commission attached 
probative significance to the fact that in certain areas Monroeville*s 
showing was based on actual experience and Miners* showing in the same 
areas was not, appellant's claim of prejudice might have a basis in 
fact, but this is not what the Commission did. Miners? showing was 
in no sense discounted because it did not reflect an actual 
operation. It was fully credited but found unpersuasive. 

Moreover, while it is true that Miners was not permitted 


to operate its 10,000 watts proposal, it should be noted that 


—~ = 


Miners for many years has been operating station WMBA in Ambridge, 
one or the two communities it proposes to serve. Aliquippa, the 
other community which it proposes to serve, is contiguous to 
mbridge and well within WMBAts present service area. Thus Miners 
tae been and is in a position to develop facts to meet the 
eritical issue of Ambridge*s and Aliquippa*s separateness from 
Pittsburgh and their community needs. It did not introduce such 
facts but chose instead to rely principally on the evidence it had 


introduced at the earlier hearing before the Commission's adoption 


of the Policy Statement. It followed this strategy even though 


counsel for the Broadcast Bureau at the hearing indicated to Miners 
that it might wish to amend its programming showing (Tr. 930). We 
respectfully submit that in this context, there is little merit 
to Miners* tention that it has somehow been prejudiced by the 
receipt of evidence garnered ETD AEROS SSS of WPSL. 
Finally, the Ashbacker and Community cases on 
which Miners relies are clearly inapposite. Those cases involved 
me authorization of service on an interim basis pending a new 
comparative hearing and, as this Court has stated, they present a 
aifferernt problem from that involved in the maintenance of service 


7/ Ashbacker Radio Corp v. F.C.C., 326 U.S. 327 (1945). 


8/ Community Broadcasting Co. v. F,C.C., 107 U.S. App. D.C. 95, 
274 F.2d 753 (1960). 


| 
3 | 
| 


pending a remand for further proceedings. See Consolidated Nine, 


Tne VieEACeC eee US ADDS Dace __ F.2d __, decided 


aes 
September 3, 1968, Slip Opinion, pp. 10-12. In each of those 
ecases-a timely appeal was taken from the issuance of such authoriza- 
tion. Here Miners never sought a judicial stay of the Commission's 
original grant and never requested after the remand that the 
service be discontinued. It cannot now be heard to argue that the 
mere existence of this service was prejudicial in the Community 


or Ashbacker sense. But more importantly, as we have shown above, 


the Commission gave no weight to the existing operation as such 
nor was Monroeville permitted to enhance its position based on the 
fact of such operation. Cf. Peoples Broadcasting Co. ve U.S.,; 

93 U.S. App. D.C. 78, 209 F.2d 286 (1953). | 


CONCLUSION 


For the foregoing reasons, we believe that the Commission’s 


decision here appealed from should be affirmed, 


Respectfully submitted, 


HENRY GELLER, | 
General Counsel, | 
JOHN H. CONLIN, | 
Associate General Counsel, 


l 
D 
| 
. 


LENORE G. EHRIG, | 
Counsel, 


JOSEPH A. MARINO, 
Counsel. 
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APPEAL FROM A DECISION OF THE | 
FEDERAL COMMUNICATIONS COMMISSION | 


BRIEF FOR INTERVENOR ! 


STATEMENT OF THE ISSUES 


Intervenor agrees with the Statement of the Issues set forth at pages 
I to 2 of appellant's brief. 
An earlier appeal in this proceeding, Case No. 18942, was before a 


panel of this Court and was remanded to the Commission on June 17, 1965, for 


1 


further proceedings, It is now before the Court on a record) which includes the 


original record on appeal, 


COUNTERSTATEMENT OF THE CASE 


This is the second time this Court has been called upon to review 
decisions of the Federal Communications Commission involving the same 
applications and the same parties. The appeal from the first Decision!/ 
led to a remand for clarification of the Decision. However, the Court 
did not set aside the grant of the application of Monroeville Broadcasting 
Company (Intervenor) for a construction permit for a new standard broad- 
cast station at Monroeville, Pennsylvania. Miners Broadcasting Service, 
Inc. v. Federal Communications Commission, 121 U.S. App. D.C. 222, 
349 F. 2d 199, Case No. 18, 492 (1965). 

It is believed that a somewhat more complete review of the back- 
ground and facts than presented by the other parties" statements of the 
case will aid in understanding the questions presented by this appeal, 
which has been brought pursuant to Section 402(b) of the Communications 
Act of 1934, as amended, 47 U.S.C. Section 402(b). 

This case was born almost nine years ago, on January 21, 1960, 
whenMonroeville filed with the Commission an application for a con- 
struction permit for a new and the first broadcast station at 
Monroeville, Pennsylvania, to operate daytime only on the 
frequency of 1510 kilohertz with a power of 2500 watts and a non- 
directional antenna system. The following day, Miners Broadcasting 
I/ The first Decision is Monroeville Broadcasting Company, 35 Federal 

Communications Commission Reports 657, I’Pike & Fischer Radio 
Regulation, Second Series 607, released December 2, 1963 (R. 503-506), 
The first appeal also was from 2 Memorandum Opinion and Order, re- 


leased February 13, 1964, which denied a petitionfor reconsideration, 
36 FCC 296, 1 Pike & Fischer RR 2d 993 (R. 508-511), 


met 


Service, me (Appellant), filed a mutually exclusive application fora 
construction permit to modify the facilities of existing Station WMBA, 

which then was operating daytime only at Ambridge, Pennsylvania, on 

the frequency of 1460 kilohertz with a power of 500 watts and a directional 
antenna system. Miners‘ application proposed daytime only operation on the 
frequency of 1510 kilohertz with a power of 10, 000 watts and 4 directional 


antenna system, and also proposed to change the place of license of WMBA 
| 


from Ambridge to Ambridge-Aliquippa, Pennsylvania. : 


Monroeville, a borough with a population of 22, 4462/1 lies in Allegheny 


County to the east of Pittsburgh, which is the county seat. The airline dis- 
tance from the center of Monroeville to downtown Pittsburgh is about 12.5 
miles, The western boundary of Monroeville is approximately 3.5 miles 
from the nearest boundary of Pittsburgh. Ambridge and Aliquippa are 
contiguous boroughs northwest of Pittsburgh in Beaver County, Pennsylvania, 
with populations of 13, 865 and 26, 369, respectively, and are separated by 
the Ohio River. The airline distances from the centers of Ambridge and 
Aliquippa to downtown Pittsburgh are about 16 and 18.5 miles, respectively. 


The closest boundaries of Ambridge and Pittsburgh are about 11,2 miles 


apart, 
| 


There is no dispute over the technical or coverage proposals of 


applicants, The following summaries appear in the second Decision, released 
| 
April 16, 1968, from which this appeal is taken, and are cae applicable 


to the first hearing and first Decision: | 

| 

27 Unless otherwise noted, all populations in this brief are from the 
1960 United States Census, 


‘ | 


aS 


11. WMBA presently operates at Ambridge, Pennsylvania, 
on 1460 kc/s, 500 watts power, daytime only, with an antenna 
directionalized to the east and west, away from the city of 
Pittsburzh. WMBA proposes to change its facilities to operate 
at Ambridge and Aliquippa, Pennsylvania (dual-city identification), 
on 1510 kc/s, 10,000 watts power, daytime only, with an antenna 
directionalized southeast toward Pittsburgh. WMBA's present 
25 mv/m, 10 mv/m, 5 mv/m and 2 mv/m contours do not pene- 
trate the city of Pittsburgh. WMBA's proposed 25 mv/m and 
10 mv/m_ contours do not reach the city of Pittsburgh, but the 
5 mv/m countour would penetrate to a distance of 3 miles in 
the northwest section of the city, encompassing an area of ll 
square miles which includes 13.8% of Pittsburgh's total popu- 
lation (83, 100 of 604, 332), and the 2 mv/m contour would include 
98% of Pittsburgh (592, 245 of 604, 332 residents). 


12. . . . WMBA proposes to provide a 2,0 mv/m service 
for at least 1,394, 100 persons, including 177,000 persons 
now receiving WMBA and 1,217, 100 persons who would receive 
WMBA for the first time. WMBA would lose none of the 
256, 600 persons presently within its 0.5 mv/m contour and 
would bring an additional 0.5 mv/m service to at least 1, 679, 900 
additional persons for a total of at least 1,936,500 persons. 
A minimum of fourteen stations provide 0.5 mv/m gain area, 
2 minimum of four stations provide 2.0 mv/m service to the 
urban gain areas, and a minimum of five stations provide 2.0 
mv/m service for Ambridge and Aliquippa. 


* * * * 


18, We turn now to the Monroeville proposal. ... The 
5 mv/m contour of this proposal would penetrate the geographic 
boundaries of Pittsburgh by 0.6 of a mile, within an area of 
0.25 of a square mile, encompassing 2,256, or 0. 3%, of Pitts- 
burgh's population of 604,332=. Monroeville's proposed 2 mv/m 
contour would encompass approximately one-third of Pittsburgh's 
population (201, 444 of 604, 332--1960 Census). ... Monroeville's 
proposed 2,0 mv/m contour would provide an additional service 
for 531, 700 persons (including the populationwithin about one- 
third of the area of the city of Pittsburgh) and its 0.5 mv/m 
contour would serve 612,500 persons. Ten existing stations 
provide 0.5 mv/m service to all of the rural areas, anda 
minimum of eleven stations serve the urban areas, within Mon- 
roeville's primary service area. Fourteen stations now provide 
2.0 mv/m service for the community of Monroeville. 


2/ The Examiner found that Monroeville's 5 mv/m penetration is 
“~ de minimis, 


(R. 1394-1395; R, 1397). 


-5- : 


Following hearings in the spring and summer of 1962, the Hearing 
Examiner issued an Initial Decision on November 14, 1962, proposing 
to grant Intervenor's application for Monroeville and deny Miners' — 
plication for Ambridge-Aliquippa (R. 477-492), He concluded () that 
Miners had failed to meet its burden of proof under the Section 73. 30(b) 
dual-city designation issue; (b) that, even though Miners an provide 
a reception service to far more persons, the reception peewee aspect 
of the two proposals was not of decisional significance Pecaee of the 


large number of other reception services available to all such persons; 
| 

(c) that Miners‘ Station WMBA already was serving many, if not all, of 

Aliquippa's local needs for self-expression from nearby Ambridge; (d) 

that Monroeville, Pennsylvania, on the other hand, witha growing pop- 

ulation of 22, 466, had no local station and thus none of its transmission 

needs were being met; and (e) that Section 307(b) of the Connrmuntcattons 


Act, 47 U.S.C. Section 307(b), required the grant of Intervenor's ap- 


plication and the providing of a first transmission service to Monroeville 


(R.. 488-491). Only Miners filed exceptions to the Initial Decision. 

While Miners' exceptions to the Initial Decision were pending before 
the Commission and before the oral argument on the exceptions had been 
held, the Commission issued its final Decision in Radio Crawfordsville, 
Inc., 34 FCC 996, 25 Pike & Fischer RR 533 (released May 24, 1963). 
Following oral argument on Miners' exceptions on July 1, 1963, and before 
the final Decision was adopted, which was on November 27, 1963, the 


Commission issued its final Decision in Speidel Broadcasting Corp, of 
Qhio, 35 FCC 74, 25 Pike & Fischer RR 723 (released July 8, 1963), 


- 6- 


and later denied a petition for reconsideration in Radio Crawfordsville by 
a Memorandum Opinion and Order, 35 FCC 438, 25 Pike & Fischer 

RR 1001 (released September 20, 1963). Because the Radio Crawfords- 
wille decision had been issued after the exceptions and related pleadings 

in this case had been filed, and the Speidel decision had been issued after 
oral argument, none of the parties commented upon them in their plead 
ings. Although the Commission could have adopted the rationale of the 
Initial Decision of the Hearing Examiner--that Section 307(b) of the Act 
required Monroeville be provided its first station since Ambridge already 
had a station--by a simple order affirming the Initial Decision, it did 

not do so. Instead, even though not suggested by any of the parties, not 
even its own Broadcast Bureau, the Commission (a) applied the doctrine 

of the Radio Crawfordsville and Speidel decisions, (b) concluded that 
Miners‘ application had to be considered as one for Pittsburgh, (c) com- 
pared the needs of Monroeville for its first station with the needs of Pittsburgh 
for its ninth station, and (d) finally concluded that the equitable distribution 
of radio service provision of Section 307(b) required the grant of the 
Monroeville application (R. 503-508). 

The unrequested modification of the Hearing Examiner's rationale 
and application of the Radio Crawfordsville and Speidel rationale led this 
Court to express concern as to the soundness of the Radio Crawfordsville 
and Speidel doctrine and to remand the case to the Commission for an 


adequate explanation of the reasons for the preference of the Monroeville 


| 
3/ | 
application under Section 307(b)—. | 


The terms of the construction permit issued Intervenor by the 


final Decision, which was released December 2, 1963, required that 
, | 
construction of the station‘at Monroeville proceed with reasonable 


| 
diligence+/, A request of Miners for stay of the effectiveness of the 


construction permit (R.511A-511K) was denied by the Commission by a 

3/ Intervenor does not agree with the statements in Appellant's brief on 
page 3 that". . . the Commission's decision was reversed and the pro- 
ceeding remanded to the Commission for further hearing. . .", and on 
page 7 that the license issued to Intervenor for operation of Station 
WPSL'". . . was subsequently rendered invalid by this Court's decision." 
That contention was rejected by the Commission in a letter to counsel 
for Miners, dated August 2, 1966, in reply to a request that an appli- 
cation for renewal of the license of Station WPSL be dismissed: 


This refers to your letter of July 22, 1966, in which 
you request that the Commission withdraw its acceptance 
for filing of the license renewal application of Station WPSL 
and dismiss the application. | 

Although the Court of Appeals for the District of 
Columbia, in Miners Broadcasting Service, Inc. v. F.C.C. C.C., 
remanded the case to the Commission for reconsideration — 
and fuller explanation of its order, the Court did not reverse 
the Commission's decision. The Commission, therefore, 
does not consider the original construction permit of WPSL, 
as nullified by the Court's order, and the grant ofa broad- 
cast license to WPSL on March I, 1966, is valid. i 

The matters raised bythe Court of Appeals are being 
considered by the Commission in the current hearing in 
which Miners Broadcasting Service, Inc., isa party. Until 
a final determination of the issues in this proceeding is made, 
WPSL's application for license renewal will be Place? ina 
deferred status, 

(Letter not in hearing record), 
| 
xy Section 1,598 of the Commission's Rules, 47 C.F.R. Section 1.598, 
provides that a construction permit shall specify a maximum of 60 
days from its grant to commence construction and that construction 
shall be completed within six months thereafter unless a proper 
showing for an extension of time to complete construction is sub- 


mitted. 


Hl 
| 
| 


ohm 


Memorandum Opinion and Order released April 24, 1964 (R. 522-523). 
No further request for a stay was submitted to the Commission or to the 
Court. Monroeville's station WPSL was constructed promptly and com- 
menced regular program service on September 27, 1964. 

Although the Commission could have complied with the Court's 
instructions merely by adopting the rationale of the Hearing Examiner's 
Initial Decision, in which he merely followed and applied long established 
and often tested interpretations and applications of Section 307(b), it 
chose not to do so. Instead, it ordered oral argument upon the policy 
questions present when one or more mutually exclusive standard broadcast 
applications propose a station to be located in a suburban community which 
would serve adjacent urbanized areas, and invited parties to two other 
hearings then pending before the Commission to participate>/, - che 
Commission invited the parties, both in their briefs and oral argument, 
to discuss the Section 307(b) aspects of their respective proceedings in 
the light of earlier cases, including Radio Crawfordsville and 
5/ In Monroeville Broadcasting Company, 1 FCC 2d 319, 5 Pike & Fischer 

RR 2d 547, released July 9, 1965 (R. 532-534), which ordered oral 
argument, the Commission said: 

Since such fn overall Section 307(b) / policy is a matter 

of fundamental importance, we believe it is appropriate 

to permit argument so that the parties in each of thesee 

proceedings may address themselves to the question of 

what standards would better serve the public interest by 

providing a fair, efficient, and equitable distribution of 

radio service when one or more of the applicants is to 

be located in a suburban community and proposes to 


serve adjacent urbanized areas. 


(R. 532), 


— 2) = 


| 


Speider”’, Following oral argument, the Commission, on De¢rmber 22, 


| 
| 


1965, adopted its Policy Statement On Section 307(b) Considerations For 


Standard Broadcast Facilities Involving Suburban Communities » 2 FCC 


2d 190, 6 Pike & Fischer RR 2d 1901 (hereinafter referred tol/as the 
| 
"'307(b) Suburban Policy"), | 


Although Miners, in its brief, does not question the legality 


of the 307(b) Suburban Policy, it does question the manner in which 
the policy was applied in this case (Br. 10). To better understand some 


of the questions and arguments presented, portions of the 307(b) Suburban 
Policy Statement are set forth as Appendix A of this brief. | 
The 307(b) Suburban Policy “ott was accompanied bya 
Memorandum Opinion and Order remanding this proceeding to the Hearing 
| 
Examiner for further hearings upon additional issues relating to the 


applicability of the new policy because the proposed 5 millivolt per meter 
| 
(mv/m) contours of each of the applications penetrated Pittsburgh, which 


$/ Some of the other decisions listed by the Commission were as follows: 
(a) Huntington Broadcasting Co., 5 Pike & Fischer RR 721 (1950), 
rehearing denied, 6 Pike & Fischer RR 569 (1950), affirmed, Hunting- 
ton Broadcasting Co. v. Federal Communications Commission, 89 
U. S. App. D. C. 222, 192 F. 2d 33 (1951); (b) Rockland Broadcastin 
Company, 36 FCC 303, 2 Pike & Fischer RR 2d 39 (1964), reconsideration 
denied, 36 FCC 1510, 2 Pike & Fischer RR 820 (1964), affirmed, sub nom., 
acre v. Federal Communications Commission, U. S. App. a OI 
» 352 F, 2d 647, Case No. 18956 (1965); (c) Burlington Broadcasting 
Co., 34 FCC 1135, 25 Pike & Fischer RR 633 (1963); (d) Massilon Broad- 
casting Company, 36 FCC 809, 2 Pike & Fischer RR 2d 409 (1964); (e) 
Seven Locks Broadcasting Co., 37 FCC 82, 3 Pike & Fischer RR 2d 177 
(1964); and (£) Radio Haddonfield, Inc., 37 FCC 168, 3 Pike & Fischer 
RR 2d 25 (1964). 


—Or— 


has a population over 50, 000--actually 604, 332--and more than twice the 
7/ 


population of any of the communities specified as the station location—’, 


= 


That Memorandum Opinion and Order did not eliminate any of the issues specified 
in the original Order designating the applications for hearing. Thus, to 

reach consideration under the original issues, each applicant was required 

first to sustain its burden of proof under the newly added 307(b) Suburban 

Policy issues. The new issues,then, were basic qualification or threshold 

issues, 


a The additional issues were as follows: 


(a) To determine whether each of the proposals will 
realistically provide a local transmission facility for its 
specified station location or for another larger community, 
in light of all of the relevant evidence, including, but not 
necessarily limited to, the showing with respect to: 


(1) The extent to which each specified station 
location has been ascertained by each applicant to 
have separate and distinct programming needs; 


(2) The extent to which the needs of each speci- 
fied station location are being met by existing 
Standard broadcast stations; 


(3) The extent to which each applicant's program 
proposal will meet the specific, unsatisfied program- 
ming needs of its specified station location; and 


(4) The extent to which the projected sources of 
each applicant's advertising revenues within its 
specified station location are adequate to support 
its proposal, as compared with his projected sources 
from all other areas. 


(b) To determine, in the event that it is concluded pursuant 
to the foregoing issue (a) that one or both of the proposals will 
not realistically provide a local transmission service for its 
specified station location, whether each such proposal meets 
all of the technical provisions of the rules, including Sections 
73.30, 73.31, and 73, 188(b)(1) and (2), for standard broadcast 
stations assigned to the most populous community for which 
it is determined that the proposal will realistically provide a 


local transmission service. 
(R. 625-626), 


-ll- 


1 


Even though Monroeville's station WPSL had commenced operation 
in September 1964 pursuant to the construction permit issued by the first 
Decision, the Commission made no mention of Chaloveration when it ordered 
the new hearing upon the 307(b) Suburban Policy issues (R. 624-626). Although 
Miners could have requested a modification of the order to Se onIbit con- 


sideration of evidence based upon the actual operation of Monroe ville!s 


station, it made no such request. However, Miners was aware of the 


operation of the station because it later petitioned for addition of an issue 

relating to Monroeville's financial qualifications (R. 665- 680), which was 

based upon a balance sheet which reflected losses incurred in the first 

nineteen months operation of the station (R. 678). The petition was 

denied (R. 1208-1210), i 

At the further hearing, which was held on twelve days in the spring, 

| 

summer and fall of 1966, both applicants presented additional engineering 


| 
evidence and both applicants presented replies of some of the stations 


which provide primary service to the communities of Monroeville, Ambridge 

and Aliquippa to written interrogatories concerning the manner and extent 

to which the stations have served the applicants‘ communities. At the 

first hearing--in 1963--Miners had presented extensive evidence based 

upon the past operation of its existing station in Ambridge, WMBA. At the 

second hearing--in 1966--Miners chose to rely upon the ence it had 
presented at the first hearing to meet most of the new 307(b) Suburban 

| Policy issues, while Monroeville presented new or additional evidence. 


! 
Some of Monroeville's evidence was based upon or reflected the operation 
| 


| 
of its station in Monroeville, and was received over Miners! objections. 


a Sy 


In his Supplemental intial Decision, released May 3, 1967 
(R. 1335-1370}, the Hearing Examiner held that Miner's had failed to 
sustain its burden of proof under the 307(b) Suburban Policy issues (R. 1364), 
held that Miners* application had to be considered as one for a Pittsburgh 
station (R. 1364), and concluded that Miners' application had to be denied 


for failure to meet the technical requirements of the Commission's Rules 


for a Pittsburgh assignment ( R. 1364). The Hearing Examiner then held 

that Monroeville had sustained its burden of proof under the 307(b) Suburban 

Policy issues and concluded that the public interest, convenience and necessity 

would be served by reaffirming the grant of its application (R. 1366-1370). 
Most significant to this appeal is the simple fact that the Com- 

mission, in its second Decision, did not give comparative consideration 

to the two applications. By denying Miners‘ application for failing to 

meet the 307(b) Suburban Policy issues, the Commission never reached 

the comparative issues specified in the original hearing order. Based 

upon the inadequate record developed by Miners, its application would 

have been denied even if Monroeville's application had not been involved 


in the hearing. 


= 1K) = | 


ARGUMENT ! 


This appeal involves the application, but not the legality, of 
| 


the Commission's Policy Statement On Section 307(b) Considerations For 


Standard Broadcast Facilities Involving Suburban Communities, supra. 
 pemomereeripcorers 


The three points argued by Miners are as follows: 


1, That the Commission erred in its failure to | 


exclude from consideration evidence derived from the 
operation of Station WPSL; | 


2,_That the Commission erred in its application| 
of the 1307(b)/ Policy Statement to the facts of this case; 
and ! 
3, That the Commission erred in its failure to | 
conclude in light of all of the evidence before it, that! 
the Miners proposal ought to be realistically considered 
' as proposing to serve Ambridge-Aliquippa, Pennsylvania. 


i 
| 


Monroeville will limit its argument to Miners' first and second 
| 
points, but will not argue in opposition to the third point, because to do 


(Br. 10) 


so would be inconsistent with the position it has taken throughout this 
i 


hearing. | 
From the very start of the first hearing, Monroeville has argued 


that this is a simple Section 307(b) case which need not be complicated 


by claims that the applications are for Pittsburgh rather than for the 
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specified communities. The preference for Monroeville in the first Initial 
Decision was based upon the simple, well established, and time tested fair, 
efficient, and cea distribution of radio service provision of Section 307(b). 

After exceptions to the Initial Decision had been filed by Miners 
and before oral argument before the Commission had been held, the 
Commission issued its decision in Radio Crawfordsville, Supra, Although 
no party suggested at the oral argument that the doctrine of Radio Craw- 
fordsville be considered, the Commission injected the doctrine of that case, 
as well as the parallel doctrine of Speidel, supra, which had been issued 
after oral argument in this case, and based its denial of Miners' application 
upon the doctrine of those two cases. In its opinion remanding this case 
to the Commission for clarification, this Court questioned the soundness 
of the Radio Crawfordsville and Speidel doctrine &/ 

Monroeville continues to believe that this is a very simple 307(b) 
case which has been unduly complicated and prolonged by unnecessary 
consideration and more particularly by application of the 307(b) Suburban Policy 
which is a direct descendant of Radio Crawfordsville, Speidel, and other 
Similar cases. Nevertheless, the Commission has ee the only 7 
- possible ultimate conclusion, i.e., that Section 307(b) and the public 
interest, convenience and necessity requires the grant of Monroeville's 
application. 

8] Although Monroeville intervened in Miners’ first appeal, it did not 
‘submit a brief because it had serious doubts concerning the soundness 
and legality of the Radio Crawfordsville doctrine and the Commission's 
consideration of Miners‘ application as one for Pittsburgh, rather than 


for Ambridge~Aliquippa. This Court expressed similar doubts in its 
remand, 


Ist 


Les | 

| 

MINERS HAS REFUSED TO RECOGNIZE THAT THE | 
307(b) SUBURBAN POLICY ISSUES ARE BASIC 


QUALIFICATION ISSUES, NOT COMPARATIVE ISSUES 


The fatal defect in Miners‘ entire case is the refusal to recognize 
that the 307(b) Suburban Policy issues are basic qualification issues and 
not comparative issues, , 


Under Sections 308(b) and 319(a) of the Communications Act, 47 U.S.C., 
| 
Section 308(b) and 319(a),the Commission must find an applicant legally, 
; | 
financially, technically, and otherwise qualified before it may grant the 


| 
application. If it is unable to make the required findings upon the information 


contained in the application, and the applicant does not correct the deficiency, 


| 
the Commission is required to designate the application for hearing to 


afford the applicant an opportunity to supply the missing or inadequate in- 


| 
formation. The issues in such a hearing are known as basic qualification 
or absolute issues, Failure of the applicant to sustain its burden of proof 
under even one such issue requires that the application be denied, 


When two or more mutually exclusive applications are pending, 


the Commission is required to designate them for a consolidated-hearing 


‘to determine which should be granted. Ashbacker Radio Corp. v. United 


States, 326 U.S. 327, 66S. Ct 148, 90 L. Ed. 108 (1945). The issues 


in such cases are known as comparative issues. Frequently, but not al- 


“ways, a hearing on two or more mutually exclusive applications will include 


both basic qualification and comparative issues. In such cases, an appli- 
cant failing to sustain its burden of proof under just one basic qualification 


issue must be denied without consideration with other applicants under the 


comparative issues, 


i 
i 
' 
I 
| 
i 
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The 307(b) Suburban Policy issues, upon which the second hearing 
in this case was held, are basic qualification issues. In ordering the 
second hearing, the Commission was unable to find that the facts contained 
in the applications and inthe record of the first hearing were sufficient to 
rebut the presumption of the 307(b) Suburban Policy that each station would 
serve Pittsburgh rather than, as stated in new Issue (b), "realistically 
provide a local transmission service for its specified station location." 
The purpose of the second hearing was to afford each applicant an op- 
portunity to present additional evidence to either rebut the presumption 
of the policy or to demonstrate compliance with all of the technical pro- 
visions of the Commission's Rules for a station assigned to Pittsburgh. 

Monroeville recognized from the outset that the Commission 
desired additional facts and presented evidence under each of the new issues 
to supplement the evidence presented at the first hearing. Miners, however, 
failed to present any additional evidence to meet some of the new issues 
and presented only a minimal amount of evidence other than engineering 
to meet the remaining issues. For all practical purposes, it ignored the 
Commission's request for more facts. Under the circumstances, the 
Hearing Examiner and and then the Commission concluded that Miners' 
showing was insufficient to rebut the presumption of the 307(b) Suburban 
Policy that its station would be a substandard Pittsburgh operation. 
‘Miners' application was denied for failure to meet a basic qualification 


issue. 
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Both during and following the second hearing, Miners devoted 
much time and energy in attacking the evidence offered by Monroeville to 
meet the basic qualification issues of the 307(b) Suburban Policy instead 


of presenting its own affirmative case to meet the issues. The misdirection 
| 

of attention and energy has been carried forward to the present brief, in 

which Miners continues to attack the evidence presented by Monro eville 

to meet the basic qualification issues. Even if Miners prevails with 

respect to Monroeville's evidence, it still must overcome its own failure 


| 
to meet the basic qualification issues. | 
| 


It is clear that Miners has either failed or refused to recognize 


that the 307(b) Suburban Policy issues are basic qualification issues which 
| 


it must successfully meet before it is entitled to comparative consideration 


with Monroeville. This, then, is the fatal defect in Miners' arguments 


and appeal, 


| 
1 


t io 
RECEIPT AND CONSIDERATION OF EVIDENCE 


CONCERNING OR BASED UPON OPERATION OF 
THE MONROEVILLE STATION WAS PROPER | 


ia } Miners Was Not Prejudiced By : 
Such Evidence 


The first point argued by Miners is that the recipt and consideration 


of evidence concerning or based upon the operation of Monroeville's station, 


| 


WPSL, was prejudicial. 


The answer is simple and brief. 


As noted above, the ‘second hearing was held to afford each applicant 


the opportunity to present additional evidence to meet the newly added 307(b) 
Rs 
| 


SIs 


Suburban Policy issues, which we basic qualification issues. Evidence 
presented by one applicant automatically was limited to the manner and 
extent to which it meets the issues. Evidence offered by Monroeville 
to rebut the 307(b) Suburban Policy presumption that its station would be 
a Pittsburgh station had absolutely no relationship to the extent to which 
Miners was able to 'rebut the presumption that its ‘station at Ambridge- 
Aliquippa would be a Pittsburgh station. The converse is equally true. 

A question involving citizenship may illustrate the point, If the 
citizenship of two unrelated persons is placed in issue, evidence offered 
to establish the citizenship of one person cannot conceivably aid in establish- 
ing the citizenship of the other. 

If the evidence concerning or based upon the operation of Monroe- 
ville's station had been considered under the comparative issues which 
were specified by the original hearing order, Miners might have valid 
grounds to complain. But neither the Hearing Examiner nor the Commission 
ever reached the comparative issues following the second hearing because 


Miners was found not qualified under a basic qualification issue, 


It logically follows that Miners was not prejudiced by receipt and 


consideration of evidence:concerning or based upon the operation of 


Monroeville's station. 


B. Even If Such Evidence Should Not 
Have Been Received Or Considered, 


Miners Waived Its Right To Complain 


Miners twice failed to attempt to protect its rights and interests 
before evidence concerning or based upon the operation of Monroeville's 


station was offered at the second hearing. 


g 


t 
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The first time was when Miners failed to request this Court to 


stay the effective date of the first Decision and the construction permit 
| 
issued Monroeville pending disposition of its first appeal. As noted on 
| 
page 11 of its brief, Miners request for a stay of the Decision was denied 


by the Commission, (R.511A-511K; R. 522-523). If Miners sincerely be- 


| 
lieved that it would be prejudicedat any further hearing by the construction 


and operation of Monroeville's station, it could have requested a stay from 
| 
this Court. Miners cannot now complain for its own inaction, 
The second time was when the Commission ordered the further 


hearing upon the 307(b) Suburban Policy issues. If Miners had thought it 
might be prejudiced by receipt and consideration of evidence concerning 


or based upon the operation of Monroeville's station, it could have requested 


a modification of issues pursuant to Section 1.229 of the Commission's 
| 


Rules, 47 C.F.R. Section 1,229, Once again, Miners did nothing. 
Miners has waived its right to complain. ! 


C. The Commission Was Required To | 
Receive And Consider Such Evidence | 


| 


| 
In response to the new 307(b) Suburban Policy issues, it was 
| 
necessary for Monroeville to present testimony of representatives of 


governmental, educational, religious, civic and charitable organizations 
| 
in Monroeville to establish the "separate and distinct programming needs" 
of Monroeville (new Issue (a)(1)) and the "extent to which the needs" of 
| 
Monroeville "are being met by existing standard broadcast stations" 


(new Issue (a) (2)). It was impossible for those witnesses to play a game 


and pretend that Monroeville's station never existed, particularly when 


S20) 


it had been serving the needs of those organizations and the community 
generally for more than a year and a half. 

Monroeville cannot resist observing that Miners, who based much 
of its evidence upon the past operation of its station at Ambridge, urges 
the adoption of different rules for the two applicants. Such a double set 


of rules or standards most certainly would be reversible error. 


mm 


THE COMMISSION'S APPLICATION OF THE 307(b) 


SUBURBAN POLICY WAS NOT ERRONEOUS 
Although Monroeville has most substantial doubts concerning 

the legality of the 307(b) Suburban Policy, particularly in light of the 
manner in which it has been applied in some other cases, and never has 
urged the Commission to deny Miners‘ application under the policy, Miners 
has not placed the legality of the policy in issue in this appeal, but merely 
has challenged the manner in which the policy was applied to deny its 
application. 

Most, if not all, of Minerd arguments were presented to the 
Commission in its exceptions to the Supplemental Initial Decision and 
--supporting brief and were fully considered and properly rejected by 


the Commission in its second Decision and rulings upon the exceptions. 


A. Miners Ignores Its Failure To Answer The 
| Commission's Request For Additional Evidence 


The hearing upon the 307(b) Suburban Policy issues was ordered 
only after the Commission had concluded that the facts in the applications 


and in the record of the first hearing were insufficient to rebut the pre- 


moe i 
| 


sumption that each station would serve Pittsburgh rather than, as stated 
in new Issue (b), “realistically provide a local transmission sérvice for 
its specified station location.'' The purpose of the second hearing was 
to afford Miners and Monroeville the opportunity to present ada itional ~ 
evidence to either rebut the Pittsburgh presumption or Gemmonatrats com- 
pliance with all of the technical provisions of the Commission's Rules 
for a station assigned to Pittsburgh. : 

In its second Decision, the Commission sustained the Hearing 
Exaniner's findings (1) that Miners "made no attempt to show how the 

| 

needs of Ambridge are separate and distinct from those of Pittsburgh", 
even though such evidence was requested by new Issue (a)(1) (R. 1395); 


| 
(2) that new Issue (a)(2), which requested evidence as to how existing 


stations were meeting the separate and distinct needs of Ambridge. had 
not been met because no evidence had been presented under Issue (a)(1) 
concerning those needs (R.1396); (3) that "the remand record is totally 
devoid of any (a)(3) evidence as far as WMBA is concerned" (R. 1396); 
and (4) that under new Issue (a)(4), Miners "made no attempt to project 


the revenues from its 10,000 watt proposal insofar as Pittsburgh is 


concerned" (R, 1396). 


Instead of attempting to demonstrate that the evidence in the 
record of the first hearing was sufficient to meet the new 307(b) Suburban 
| 


Policy issues and that additional evidence was not required, | Miners 


argues that undue and unfair weight was placed upon the extent of the 
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penetration of Pittsburgh by its een 5 millivolt per meter contour, 
particularly since the penetration of Pittsburgh by Monroeville's 5 mv/m 
contour was considered de minimus (Br. 14-16). But the simple fact, 
which Miners carefully ignores, is that the Commission's conclusions were 
not based either solely or even primarily upon the penetration of Pittsburgh 
by its 5 mv/m contour but were based upon Miners' failure to come forward 
with any new evidence whatsoever on certain of the new issues at the second 
hearing. Speculation is not permissible at this stage of the case as to 
what conclusions the Commission might have reached if Miners had an- 
swered the Commission's request for additional evidence. 
B. Miners Ignores The Fact That Monroeville 
Presented Evidence Under Each Of The 
307(b) Suburban Policy Issues 
Miners argues that the Commission's conclusion,that Monroeville 
successfully rebutted the presumption that it proposes a Pittsburgh station, 
= based upon the de minimus penetration of Pittsburgh by the proposed 
5 millivolt per meter contour. Miners also argues that, by giving dif- 
fering weight to the extent of the 5 mv/m penetration of Pittsburgh by the 
applicant's proposals, the Commission imposed a "double standard of 
rook" (Br. 16-17), | 
Once again, Miners has conveniently ignored the fact that Monroe- 
ville answered the Commission's request for additional facts and presented 


evidence at the second hearing to meet each of the new 307(b) Suburban 


Policy issues, 
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With respect to new Issue (a) (1) concerning the separate and 
distinct needs of its community, the Commission summarized Monroeville's 
evidence as follows: 
Monroeville has shown: (a) that Monroeville is a young 
community whose population growth is almost explosive; 
(b) that this 186% growth rate must be contrasted with 
Pittsburgh's 10.7% drop in population during the same 
1950-1960 period; and (c) that the problems of a young 
smaller-growing community like Monroeville are dif- 
ferent from those of the larger, older, more stable | 
community of Pittsburgh. The applicant has submitted 
the necessary data to support that contention. The | 
school system is still fairly new, and needs publicity: 
and programming. Local organizations, many of which 
are small, and many of which are new, need public | 
service announcements and programming support, | 
Local clergymen need an outlet for spiritual expression. 


| 

(R. 1398) 

| 

Miners made no similar showing. | 
With respect to new Issue (a) (2) concerning the manner in which 

| 


| - 
existing stations are serving the separate and distinct needs of Monroeville, 


the Commission found that "Monroeville has shown that there is no other 
stationwwith an above average sensitivity to the needs of the city of Monroe- 
ville", and that "Several stations, KDKA, WEEP, KQV, WKPA, WMCK, 
_.do show a general concern with the overall needs of Monroeville, but it is 


a concern for just one of the many communities in their service areas" 


(R. 1398). Because Miners had made no showing under Issue (a)(1), it was 


| 
The following conclusions were reached by the Commission under 


1 
1 
| 
' 


unable to make any showing under Issue (a)(2). 


new Issue (a)(3): 


an 


Under the remanded issue (a)(3), the extent to which its 
programming proposal will meet the specific, unsatisfied 
needs of its station location, Monroeville has shown a 
meaningful sensitivity to the needs of the city of Monroe- 
ville. The showing based on Monroeville's amended 
program proposal, includes news, traffic and weather 
reports, a calendar of local community events, church 
meetings, and service club projects, a short daily school 
news program, an hour-long weekly educational program, 
discussion and religious programs, and public service 
announcements. 

(R. 1398) 


Miners made no attempt to offer any evidence whatsoever in response to 
Issue (a)(3). 

The Commission also concluded: 

Under remanded issue (a)(4), the extent to which the 

projected sources of revenue within Monroeville are 

adequate to support its proposal as compared with its 

projected revenue from all other sources, Monroeville 

showed that the substantial number of businesses in 

the city of Monroeville could be expected to provide 

approximately 75% of the advertising support for the 

proposed station, whereas only 10% would come from 

- national advertising. 
(R. 1398-1399) 
"Under remand issue (2)(4), WMBA (Miners) made no attempt to project 
the revenues from its 10,000 watt proposal insofar as Pittsburgh is 
concerned" (R, 1396), 

A more convincing answer to Miners‘ fallacious arguments could 
not possibly be made. The extent of the penetration of Pittsburgh by 
Monroeville's proposed 5 millivolt per meter contour was but one of many 
facts considered by the Commission. A double standard based upon the 


extent of the 5 mv/m penetration of Pittsburgh by the applicants obviously 


was not employed, 


Eee 


IV. 


EVEN IF MINERS HAS SUCCESSFULLY REBUTTED THE 
PRESUMPTION OF THE 307(b) SUBURBAN POLICY | 
THAT IT PROPOSES A PITTSBURGH STATION, | 
MONROEVILLE'S APPLICATION MUST BE GRANTED 


Miners argues that the "Commission erred in its failure to conclude 
| 


in light of all of the evidence before it that Miners proposal ought to be real- 


| 
! 


istically considered as proposing to serve Ambridge-Aliquippa, Pennsylvania" 
(Br. 20). As noted earlier in this argument, Monroeville urged the Com- 


mission to reach such a conclusion and then to grant Monroeville's appli- 
| 
cation under the simple, well established, and time tested fair, efficient, 


and equitable distribution of radio service provision of Section 307(b) of 


the Communications Act. The following argument will be based upon the 
| 


assumption that Miners did successfully rebut the presumption of the 
| 
307(b) Suburban Policy that it proposes a Pittsburgh station. 


Miners argues that "Since virtually all of the evidence offered by 


Monroeville under the remanded issues is inadmissible and therefore 


incompetent to discharge Monroeville's burden of proof, it remains only 
to determine whether under a proper interpretation of the Policy Statement 
“and the evidence of record, Miners' application can be granted" (Br. 20). 
Once again, the answer is simple. If Monroeville's evidence 
concerning or based upon the operation of its station should not be con- 


sidered, its remaining evidence still would be at least equal to the almost 


non-existent evidence presented by Miners. If Miners successfully rebutted 
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the presumption of the 307(b) Suburban Policy, so did Monroeville. Any 
other conclusion would be most arbitrary and capricious. Under no theory 
can only Miners prevail under the 307(b) Suburban Policy. : 

If both applicants have successfully surmounted the hurdles and 
obstacles of the 307(b) Suburban Policy, and if Miners has successfully 
met the basic go a reutron dual-city designation peace the ultimate 
decision must be based upon the fair, efficient, and equitable distribution 
of radio service provision of Section 307({b). 

On pages 21 and 22 of its brief, Miners lists eight reasons why it 
believes its application should be granted. Although some are not supported 
by the evidence and others are contrary to the evidence, Monroeville 
will direct its attention at this time only to the first reason: "A. There is 
no local AM station in Aliquippa." 

From time to time in this proceeding, Miners has argued that its 


application must be preferred under Section 307(b) because the need of 


9/ One of the remaining unresolved issues of the first hearing is the following 
"basic qualification issue: 
6. To determine whether the instant proposal of 
Miners Broadcasting Service, Inc., is consistent 
with the requirements of Section 73. 30(b) of the 
Commission Rules, to warrant an authorization 
for dual city operation. 
(R. 478) 
The Hearing Examiner, in the first Initial Decision, concluded that Miners 
had failed to sustain its burden of proof under that issue (R.491). The 
Commission, in its first Decision, did not rule upon Miners‘ exception 
to that conclusion (R. 503-504). : 
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Aliquippa for its first station is greater than the need of Monroeville for its 
first station. In making that argument, Miners has closed its eyes to the 
fact that its own station, WMBA, is operating in Ambridge and to the 
uncontroverted evidence that WMBA already is providing substantial 
local service to Aliquippa. Instead, Miners has blithely scones that 
its application is for an entirely new station! Even more See is 

| 
Miners‘ unsuccessful attempt to prove that it had failed to carry out 
promises made during the hearing in 1955 on its original application, 
which were that Miners would provide a local service to both Aliquippa 


and Ambridge even though licensed to Ambridge. In that hearing, every 


single program title and program description which contained reference 


to any community referred to Ambridge and Aliquippa in combination and 
never just to Ambridge alone. (Monroeville Ex. 8). | 

The specification of Acines as one of two. oe for Miners' 
station was and is little more than an attempt to gain a Section 307(b) 
advantage over other mutually exclusive applications. 

The application of Section 307(b) can lead only to the grant of 
Monroeville's application, even if it is assumed that Miners! proposal 
actually would provide Aliquippa with its first local transmission service. 
The following conclusions of the Hearing Examiner in his first Initial 
Decision bear repeating: . : 

11, Although the facts in this proceeding do not 
justify Miners‘ attempt to gain a 307(b) advantage 


by proposing dual-city operation (even if it had 
been established that dual-city designation should 


| 
| 
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be permitted) Monroeville would still be entitled toa 
_grant pursuant to Section 307(b) of the Communi- 
cations Act. The Commission, when it revised the 
above-quoted 307(b) issue, FCC 61-1350, 22 RR 605, 
at para. 6, noted that a standard broadcast station 
fulfills two functions. It provides a signal over a 
given area--"the reception service, " and it serves 
as a local outlet for self-expression to the com- 
munity where the station is assigned--"the trans- 
mission service." Cf. also Hershey Broadcasting 
Company, Inc., FCC 62-558, released May 25, 1962. 


12. The reception aspects of the two proposals 
in this proceeding are not of decisional significance 
Since (1) the persons within Monroeville's gain area 
receive at least 10 other services; and (2) the per- 
sons in the gain area of the Ambridge-Aliquippa proposal 
receive a minimum of 14 services and a maximum of 25 
services. Therefore, the transmission aspects of these 
proposals becomes the decisive 307(b) factor. Ambridge 
is a community in Pennsylvania which has a population 
of 13, 865 and already has a local outlet--Station WMBA 
operating on 1460 kc, with 500 watts, DA-D, Class II. 
While Aliquippa, Pennsylvania, a community with a 
population of 26, 369 does not have its own station, it 
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is clear from the findings that many, if not all, of its 
local needs for self-expression are being served by 
Station WMBA in nearby Ambridge. Monroeville, 
Pennsylvania, on the other hand, with a growing popu- 
lation of 22, 446 has no local station and thus none of 
its transmission needs are now being met. A fair, 
efficient, and equitable distribution of radio service 
pursuant to the requirements of Section 307(b) of the 
Act therefore requires that the application for Monroe- 
ville be granted. 


(R. 491). 
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CONCLUSIONS : 


For the foregoing reasons, it is respectfully submitted that the 
Decision of the Federal Communications Commission granting for the 
second time the application of Monroeville Broadcasting Company for the 
first broadcast station at Monroeville, Pennsylvania, should be affirmed, 

Respectfully submitted, 


ROBERT M. BOOTH, JR. 
Attorney for Intervenor 
Monroeville Broadcasting Company 


Of Counsel 
fe Booth & Freret | 
» 1150 Connecticut Avenue, N. W. | 
Washington, D. C., 20036 


October 10, 1968 


APPENDIX A 


Excerpts from Policy Statement On Section 307b 


Considerations For Standard Broadcast Facilities 


Involving Suburban Communities, 2 FCC 2d 190, 
6 Pike & Fischer R. R. 1901 (1965). 


New Policy Concerning Suburban Applications 


8. We are convinced that the objective evidence of an 
applicant's proposed coverage, which reflects the engi- 
neering factors of ground conductivity, frequency, and 
power, is sufficient to raise a question as to whether the 
proposal will be a realistic local transmission service 
for its specified community or merely another reception 
service. Our experience compels us to conclude that as 
their power and coverage are increased to serve larger 
numbers of persons, stations in metropolitan areas often 
tend to seek out national and regional advertisers and to 
identify themselves with the entire metropolitan area 
rather than with the particular needs of their specified 
communities. For these reasons, it will be our policy 
in the future under section 307(b) to examine every 
application for new or improved standard broadcast 

———facilitres to determine: (1) whether the applicant's pro- 
posed 5 mv/m daytime contour would penetrate the 
geographic boundaries of any community with a popu- 
lation of over 50,000 persons and having at least twice 
the population of the applicant's specified community. 
When such a condition is found to occur, a presumption 
will arise that the applicant realistically proposes to 
serve that larger community rather than his specified 
community. Where the test described above indicates 
penetration of each of two or more larger communities 
the presumption will apply with respect to the largest 
of those communities. If that presumption cannot be 
rebutted on the basis of the material included within 
the application, an evidentiary hearing will be held 
to determine whether the application should be treated 
as a proposal for the applicant's specified community 
or for some larger community. 


9. This new policy is intended to provide an 
accommodation of heretofore apparently conflicting 
allocation considerations, While we still wish to 
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discourage any proposal that will be merely a sub- 
standard central city station, we are persuaded that 
many developing and deserving suburban communities 
should be afforded an opportunity to obtain a first local 
transmission service. Moreover, while we wish to 
encourage each applicant to propose as much power as 
he will need to comply with our allocation rules, every 
applicant who falls within our test will be required to 
demonstrate that his proposal is designed to provide 
a realistic local transmission service for his Speci- 
field community, We are convinced that reliance upon 
the applicant's proposed coverage is a reasonable basis 
for initiating inquiry into that applicant's intent, since 
the propagation of a 5 mv/m daytime signal into a com- 
munity of at least 50, 000 persons and over twice as 
large as the applicant's specified community generally 
results in the propagation of a competitive signal over 
a heavily populated area of substantial size, and since 
service to such an area has often led to our licensees‘ 
serving the transmission and reception needs of that 
area rather than the transmission needs of their Speci- 
fied communities. | 

10, During the course of an evidentiary hearing to 
determine, inter alia, whether an applicant will real- 
istically serve his specified community or another, 
larger community, that applicant will be required to 
rebut the presumption that will have arisen because 
of his proposed coverage. Thus, in addition to the 
usual 307(b) evidence concerning the independence of 
a suburb from its central city, an applicant will be 
expected, under our new policy, to adduce evidence at 
the hearing showing the extent to which he has ascertained 
that his specified community has separate and distinct 
programming needs. The parties will then be permitted 
to show the extent to which that community's needs are 
being met by existing standard broadcast stations, and 
the applicant will be expected to show the extent to which 
his program proposal will meet the specific, unsatisfied 
programing needs of his specified community. At the 
same time, although it would not necessarily be ddeter- 
minative, such an applicant would be expected to adduce 
evidence as to whether the projected sources of adver- 
tising revenues within his specified community are 
adequate to support his proposal as compared with the 
sources from all other areas, 
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11, If an applicant sustains his burden under the 
specified issues and rebuts the presumption, he will 
be treated as an applicant for his specified community 
arid accorded all of the 307(b) considerations which 
flow therefrom. However, if the applicant fails to 
rebut the presumption, he will be treated as an appli- 
cant for the larger community and required to meet all 
of the technical provisions of our rules, including, 
sections 73,30, 73.31, and 73, 188(b) (1) and (2), for 
stations assigned to that larger community. An appli- 
cant who meets those technical requirements will be 
permitted to prosecute his proposal as if he were an 
applicant for that larger community. However, he 
will be accorded only the 307(b) preference to which 
that larger community is entitled and will be granted 
only upon the condition that he amend his application 
to specify the larger community as his station location. 
The application of an applicant who fails to rebut the 
presumption and fails to meet all of the technical 
requirements for that larger community will be denied. 
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